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04-19.2.'% The District argues the unanimous voice vote was sufficient because the minutes
reflect the board members in attendance, thereby identifying who voted to enter the executive
session.'” This office has previously rejected this argument and 1 affirm that decision.? It is
therefore my opinion that the District violated N.D.C.C. § 44-04-19.2 by failing to take a
recorded roll call vote on the motion to go into executive session.

Issue Three

All meetings of a governing body of a public entity must be open to the public unless otherwise
allowed by law.?! “A governing body of a public entity may only hold an executive session if it
has specific statutory authority” to do so.?? The District board did not announce during the open
portion of the meeting any legal authority for holding the executive session, and the notice and
agenda for the meeting only states that the executive session was for “discussing legal matters.”

The District argues that the executive session was authorized under N.D.C.C. § 44-04-19.1(2) for
attorney consultation.”* This statute provides, “Attorney consultation is exempt from section 44-
04-19. That portion of a meeting of a governing body during which an attorney consultation
occurs may be closed by the governing body under section 44-04-19.2.72

The District argues that the executive session was authorized by law because “‘legal matters’. . .
is synonymous with attorney consultation.”® But this is not accurate because “attorney
consultation” is a term of art that is specifically defined in the statute. The statute defines the
term as follows:

“Attorney consultation” means any discussion between the
members of a governing body and its attorney in instances in

'8 N.D.A.G. 2016-0-13.

19 Letter from Christopher J. Nyhus, Att’y, Stanley Rural Ambulance Dist., to Annique M.
Lockard, Assistant Att’y Gen., Off. of Att’y Gen. (Nov. 11, 2022).

20 See N.D.A.G. 2005-0-02 (“The fact there was a unanimous voice vote, minutes were taken
reflecting attendance, and the result of the vote was therefore ascertainable does not suffice.
Failure to take a roll call vote, even though there is a record of the result, violates N.D.C.C. § 44-
04-21(1).”); see also N.D.C.C. § 44-04-21(1) (“[A]ll nonprocedural votes must be recorded roll
call votes, with the votes of each member being made public at the open meeting.”).

2I'N.D.A.G. 2020-0-06, citing N.D.C.C. § 44-04-19.

22N.D.A.G. 2023-0-05, citing N.D.A.G. 2013-0-11.

23 Notice of Regular Meeting & Agenda, Stanley Rural Ambulance Dist. (May 11, 2022).

24 Letter from Christopher J. Nyhus, Att’y, Stanley Rural Ambulance Dist., to Annique M.
Lockard, Assistant Att’y Gen., Off. of Att’y Gen. (Nov. 11, 2022).

ZN.D.C.C. § 44-04-19.1(2).

26 Letter from Christopher J. Nyhus, Att’y, Stanley Rural Ambulance Dist., to Annique M.
Lockard, Assistant Att’y Gen., Off. of Att’y Gen. (Nov. 11, 2022).
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which the governing body seeks or receives the attorney’s advice
regarding and in anticipation of reasonably predictable or pending
civil or criminal litigation or adversarial administrative
proceedings or to receive its attorney’s advice and guidance on the
legal risks, strengths, and weaknesses of an action of a public
entity which, if held in public, would have an adverse fiscal effect
on the entity. All other discussions beyond the attorney's advice
and guidance must be made in the open, unless otherwise provided
by law. All statements made by a participant or between
participants during an executive session held for the purpose of
attorney consultation are exempt if the statements relate to the
subject for which attorney consultation was established. Mere
presence or participation of an attorney at a meeting is not
sufficient to constitute attorney consultation.?’

The District has not explained how any of the topics discussed in the executive session fall under
this statutory definition of attorney consultation.?® The mere presence of the District’s attorney
during the executive session is insufficient to constitute attorney consultation.?” The recording of
the executive session demonstrates that most of the discussion did not meet the statutory
definition of attorney consultation.

The first two topics of the executive session, “opens [sic] records and responses to recent
requests” and “recent reporting to AG,”*" were discussed together because they related to each
other.?' The topics concerned a recent open records request by Ambulance Resources, Inc., an
independent contractor that was under contract with the District, another recent open records
request by an employee of Ambulance Resources, and a recent opinion request that Ambulance
Resources made to the Attorney General regarding one of the open records requests.*? Requests
for Attorney General opinions under N.D.C.C. § 44-04-21.1 are not “proceedings” and therefore
do not fall under the definition of “attorney consultation.”® There is also nothing in the
recording of the executive session or the District’s response to indicate that the District’s counsel
was giving advice on impending litigation or the legal risks of an action that would have an

2”N.D.C.C. § 44-04-19.1(5).

28 See Letter from Christopher J. Nyhus, Att’y, Stanley Rural Ambulance Dist., to Annique M.
Lockard, Assistant Att’y Gen., Off. of Att’y Gen. (Nov. 11, 2022).

2 N.D.C.C. § 44-04-19.1(5).

30 Notice of Regular Meeting & Agenda, Stanley Rural Ambulance Dist. (May 11, 2022).

31 Letter from Christopher J. Nyhus, Att’y, Stanley Rural Ambulance Dist., to Annique M.
Lockard, Assistant Att’y Gen., Off. of Att’y Gen. (Nov. 11, 2022).

2

3N.D.A.G. 2015-0-01 (“Attorney General opinions . . . are not proceedings.”).












