LETTER OPI NI ON
96-L-1

January 3, 1996

Col. James M Hughes
Superi nt endent

Nort h Dakota Hi ghway Patrol
State Capitol

Bi smar ck, ND 58505

Dear Col. Hughes:

Thank you for your Novenmber 28, 1995, letter in which you raised
several questions concerning participation of the North Dakota
Hi ghway Patrol in a joint port of entry agreenent which my be
negoti ated pursuant to N.D.C.C. 8§ 39-19-05.

You first asked whether N.D.C.C. § 39-19-05 includes authority for an
agreenent with Manitoba. N D.C.C. § 39-19-05 provides:

Agreenments for joint operation of ports of entry.
The conmi ssioner may negotiate and enter into bilateral
agreenments with the appropriate officials of adjacent
states, as provided herein:

1. The agreenents may provide for the manning and
operation of jointly occupied ports of entry,
for the collection of highway wuser fees,
registration fees, permt fees, fuel taxes, and
any other fees and taxes which may be prescribed
by law or rule.

2. The agreenents may further provide for the
collection of these fees and taxes by either
party state at jointly occupied ports of entry
before authorization is given for a vehicle to

| egal |y operate wi t hin t hat state or
jurisdiction, and for the enforcenent of safety,
size and weight | aws, and rules of the

respective states.
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Al though this section nakes reference to agreenents wth the
appropriate officials of "adjacent states", the term"state" includes
a province of the Dom nion of Canada when used in title 39, unless
the context or subject matter otherwi se requires. N.D. C C
8§ 39-01-01(73). This section provides:

"State" neans a state, territory, or possession of the
United States, the District of Colunbia, the Commobnweal th
of Puerto Rico, or a province of the Dom nion of Canada.

Id.  The context or subject matter of a joint port of entry does not
require that a different definition be wused. Based upon the
statutory definition of "state", the Director of the North Dakota
Departnment of Transportation has authority to negotiate and enter
into bilateral agreenents with appropriate officials of a Canadian
province which is adjacent to the state of North Dakot a.

You also asked several questions pertaining to the activities of
state enployees in Canada who nmay be involved in inplenentation of
the bilateral agreenments regarding ports of entry. | wll separately
respond to each of your questions.

You first inquired whether a North Dakota officer would be able to
take enforcenment action at a Canadian port of entry or whether
violators need to be turned over to Canadian officials. This office
has no authority to issue an opinion concerning Canadian |aws which
woul d be binding upon Canadian officials. Therefore, appropriate
Canadi an authorities should be consulted regarding the scope of
authority North Dakota officers nmay be granted under a joint port of
entry agreenment while acting in Canada.

If a person has violated the law within the territorial limts of

Canada, only the Canadian courts, rather than the courts of this
state, would have authority to act on that violation. | do not know
if Canadian law would allow North Dakota troopers to assune |aw
enforcenent authority in Canada to enforce Canadian |aws. The
general rule in this state is that a l|aw enforcenment officer
possesses the power of a peace officer only within that person's
territorial jurisdiction. Davis v. Director, North Dakota Dep't of

Transp., 467 N.W2d 420 (N.D. 1991); State v. Littlew nd, 417 N w2ad
361 (N.D. 1987). Absent Canadian law to the contrary, once a North
Dakota trooper |eaves North Dakota and enters Canada, that trooper

may no |onger possess peace officer authority that such officer
possessed while in the state of North Dakota. Actions of the trooper
in Canada may be taken as a private citizen under applicable Canadi an
| aws and not pursuant to North Dakota peace officer authority.
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The next question was whether North Dakota officers would be covered
by workers' conpensation while in Manitoba. N.D.C.C. ch. 65-08
di scusses extraterritorial coverage of enployees of an agent of this
state. If an officer is performng tasks on an assigned duty for

your departnent, such officer may be covered under the North Dakota
wor kers' conpensation laws if the officer is not covered by a
conpar abl e Canadi an program See N.D.CC. § 65-08-01(l)(d), ND

Admi n. Code § 92-01-02-22. You may wish to talk with workers
conpensation officials to obtain nore specific information regarding
coverage of your enployees outside of the United States.

You al so asked whether weapons nmay be carried into Canada. | would
assune that this question relates to North Dakota H ghway Patrol
officers who are assigned to assist in the operation of the port of
entry. \Wether a North Dakota officer will be permtted to possess
weapons in Canada will be determ ned by Canadian |aw. | would
suggest that you contact Canadian |aw enforcenent officials to
determine what authority, if any, my be given to North Dakota
officers to carry weapons while on official duty w thin Canada.

Your next question was what per diemrates would be paid in Canada.
N.D.C.C. 8 44-08-04(4) permts an allowance for meals in Canada which
does not exceed |% tines the current continental United States
standard rate for federal enployees established by the United States

CGeneral Services Admnistration. In addition, the allowance for
| odgi ng outside the state nust be actual |odging expense. N. D C C
8§ 44-08-04(6). N.D.CC § 44-08-04(7) authorizes a departnent or

agency of this state to set a rate for travel expense outside of the
state less than those set forth in section 44-08-04.

Your final question was whether North Dakota personnel would have
authority to collect fees owing to the state of North Dakota while
present at the Canadian joint port of entry. ND CC § 39-19-05(2)
specifies that the bilateral agreenment may provide for the collection
of fees and taxes by "either party" at jointly occupied ports of
entry before authorization is given for a vehicle to legally operate
within that state or jurisdiction and for the enforcenment of safety,
size and weight |aws, and rules of respective jurisdictions. The
agreenent between the province of Mnitoba and the director of the
Departnent of Transportation will determine the scope of duties and
authority assunmed by North Dakota personnel. These agreenents could
require North Dakota personnel to collect the fees at the entry to
the state of North Dakota and to refuse admttance into the state of
the vehicles which did not pay the fees. The agreenents may al so
provide that Canadian officials would collect the North Dakota fees
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for paynent to this state in accordance with the terms of the
agr eenent .

There is one further issue which nust be addressed. N.D. C C
8§ 39-19-05 aut hori zes t he di rector of t he Depart nent of
Transportation to enter into bilateral agreenents wth Canadian
of ficials. This section, however, does not authorize you, as
superintendent of the North Dakota Hi ghway Patrol to enter into such
agreenents.

N.D.CC 8§ 39-19-05 was adopted by the 1983 Legislative Assenbly.
1983 N.D. Sess. Laws ch. 443. At that tinme, the Truck Regulatory
Division was still under the control of the Departnent of
Transportation but, by way of an executive order, nmuch of the
day-to-day activities of that division had been assuned by the
H ghway Patrol. The transfer of the Truck Regulatory Division from
the Departnment of Transportation to the H ghway Patrol was
acconplished also in 1983 in House Bill 1189. 1983 N.D. Sess. Laws
ch. 418.

Many of the responsibilities to be assuned under any bilatera
agr eenent negotiated by the director of the Departnent of
Transportation nmay be perforned by those persons who were fornerly
within the Truck Regulatory Division of the Departnent of
Transportati on. Since the conpletion of the transfer of this
division to the Hghway Patrol in 1983, the director of the
Departnment of Transportation may very well not have the authority to
commt your agency or other state agencies to perform duties and
responsibilities under the bilateral agreenments. This is not to say,
however, that you, as superintendent of the North Dakota H ghway
Patrol, could not assign personnel under your supervision and control
to the joint ports of entry to assist in inplenentation of the

bi | at er al agreenents, especially «civilian enployees of your
depart nment . It is nmy opinion that you would possess authority to
make these duty assignnents in furtherance of your general
responsibility under state law to enforce weight, |Ilicense, and

operation requirenments of vehicles which may engage in travel upon
t he hi ghways of this state. N D C C. 8§ 39-03-09.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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