LETTER OPI NI ON
96-L-12

February 5, 1996

James O. Johnson

Si oux County State’s Attorney
P.O. Box L

Fort Yates ND 58538-0529

Dear M. Johnson:
Thank you for your Decenber 26, 1995, letter in which you ask

whet her Sioux County can tax |land owned in fee by the Standing
Rock Sioux Tribe and located within the tribe’' s reservation

Until resolution of cases pending before the Eighth Circuit
Court of Appeal, a conclusive answer to your question is
premat ur e. Il will review the recent decisions that have |ed

to the somewhat wuncertain state of the law regarding the
taxability of Indian fee |and.

In County of Yakima v. Confederated Tribes and Bands of the
Yaki ma | ndian Nation, 502 U S. 251 (1992), the Court addressed
t he question whether Yakim County could tax land originally
allotted to individual I ndians under the 1887 GCeneral
Al lotment Act, 24 Stat. 388 (codified as anmended at 25
US. CA 8§ 331 et seq.), and currently owned by individual
| ndians and the Yakima |ndian Nation. The Court held that
such land is taxable.

The Court’s rationale was sonewhat unclear. It referred to
and discussed section 6 of the General Allotnment Act. The
original section provided that “‘each and every nmenber of the
respective bands and tribes of Indians to whom all otnments have
been made shall have the benefit of and be subject to the
|aws, both civil and crimnal, of the State or Territory in
which they may reside.’” ld. at 254. Thi s section was

amended by the 1906 Burke Act, 34 Stat. 182 (codified at 25
U S.C.A 8 349), to provide that state jurisdiction comrenced
““at the expiration of the trust period . . . when the | ands
have been conveyed to the Indians by patent in fee.”” [d. at
255. The Burke Act also provided that upon patenting and
conveyance in fee “‘all restrictions as to sale, encunbrance,
or taxation of said |and shall be renoved.’” |1d.
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While the Court discussed section 6 of the General All otnent
Act in deciding that Indian-owned fee land is taxable, it also
di scussed section 5 and its decision in Goudy v. Math, 203

U.S. 146 (1906). In Goudy the Court held that an I|ndian who
was an allottee under a treaty was liable for property taxes
assessed by the State of Washi ngton. ld. at 150. I n Yaki ma

Nation the Court stated that its decision in Goudy rested upon
the alienability of the land. Yakim Nation, 502 U S. at 263.
Section 5 of +the GCeneral Allotment Act also refers to
alienability. The Court stated that “when 85 rendered the
allotted |ands alienable and encunberable, it also rendered
t hem subject to assessment and forced sale for taxes.” Id.
at 263-64.

Prior to the Yakinma Nation decision, this office recognized
that the Ceneral Allotnment Act allowed taxation of allotted
| and. N.D. Att’'y Gen. Op. 85-12. We qualified that
conclusion in 1990. Letter from Attorney General N cholas J.
Spaeth to Sioux County States Attorney Maury Thonpson (Apri
25, 1990). We did so, however, by analyzing the Court of
Appeal s’ decision in Yakim Nation, which was |ater rejected
in part by the Supreme Court.

After Yakinma Nation there was a question whether alienability
subjected Indian fee land to state taxation, or whether only
the express authorization of state taxation under the GCeneral
Al l otment Act did so. Shortly after Yakinma Nation was issued,
this office took the view that the decision was pren sed upon
Congressional authorization in the General Allotnent Act.
Letter from Attorney General Nicholas J. Spaeth to Parshal
City Attorney WIliam Wods (June 17, 1992). Four courts have
since interpreted Yakima Nati on.

In Lumm Indian Tribe v. VWhatcom County, 5 F.3d 1355, 1356
(9th Cir. 1993), cert. denied, 114 S. C. 2727 (1994), the
tribe contended “that its fee-patented reservation land is
exenpt from taxation because it was allotted to the Tribe
under the Treaty of Point Elliott rather then the General
Al'l otment Act, which permts such taxation.” The court
di sagreed. “Because the Court in Yakina Nation focused on the
Yakima’s ability to alienate their |land, rather than on how it
was allotted, we conclude that if the Lumm Iand is alienable,
it is taxable.” Id. at 1357. The di ssenting judge believed
an unni stakably clear intent of Congress was necessary to
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subject the land to taxation. Id. at 1360 (Beezer, J.,
di ssenting.) After Lunm, in a brief and general revi ew of
state taxation authority on reservations, | stated that
“states may tax Indian-owned fee land on a reservation because
federal law allows such a tax.” Letter from Attorney Genera

Heidi Heitkanp to Rolette County State’'s Attorney Mry
O Donnell (August 25, 1994). This was an inplicit reference
to the General Allotnment Act.

Since the Lumm decision, three district courts have addressed
t he question. In United States ex rel. Sagi naw Chi ppewa Tri be
v. M chigan, 882 F.Supp. 659, 661 (E.D. Mch. 1995), the court
considered a controversy arising from Mchigan’s |evy of
property taxes “upon |ands owned by individual nmenmbers of the

plaintiff Tribe or collectively by the Tribe itself.” The
tribal land had been patented pursuant to a treaty and was
held in fee. The court agreed with the way in which Lumm
interpreted Yakinma Nation. It concluded: “If land is subject
to alienation, then it is subject to taxes.” 1d. at 677. W

have been told by the Mchigan Attorney CGeneral’s O fice that
this decision is on appeal to the Sixth Circuit Court of
Appeals. The case has been briefed but oral argunment has not
yet been schedul ed.

In Leech Lake Band of Chippewa Indians v. Cass County,
1995 WL. 739028 (Dec. 5, 1995)(D. Mnn.), the Band chall enged
property taxes inmposed by Cass County on |and owned by the
Band. “Despite the Supreme Court’s general rule that state
taxation of Indian |land requires that Congress nmake its intent
to authorize state taxation unm stakably clear, the strong
| anguage of the Yakima decision leads the Court to the
i nescapabl e conclusion that, if Congress has nmade |ndian |and
freely alienable, states may tax the land.” Id. at 3. The
Cass County Attorney’'s Ofice informs us that this decision
has been appealed to the Eighth Circuit Court of Appeals.

Only Sout hern U e Indian Tribe wv. Boar d of County
Comm ssioners, et al., 855 F. Supp. 1194 (D. Colo. 1994), has
di sagreed wth the proposition that alienability equals

taxability. The land in Southern Ute was not patented
pursuant to the General Allotnment Act but under other federa
statutes. 1d. at 1200-01. The Court interpreted Yakim Nation

to allow state taxation of Indian fee land only if Congress
has sufficiently indicated its intent to allow taxation. | d.
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at 1200. Alienability is not determ native, but an
unm st akabl e Congressional intent is. | d. The district

court’s decision, however, was vacated by the Court of
Appeal s. Southern Ute Indian Tribe v. La Plata County, et

al., 61 F.3d 916 (10th Cir. Ct. App. 1995). The court’s
unpubl i shed opinion states that it vacated the decision
because “this action is not ripe for adjudication.” 1995 WL.

427683 at 3 (10th Gir. Ct. App. 1995).

In summary, a non-unani nous opinion of the Ninth Circuit Court

of Appeals concluded that alienability of Indian |and
determines its taxability. Federal courts in M chigan and
M nnesota have followed this reasoning. Both of those

deci si ons, however, are on appeal, and the Federal court in
Col orado, although its decision has been vacated, has rejected
t he Ni nt h Circuit’s interpretation of Yaki ma Nati on.
Consequently, the issue is unsettled. Until the Eighth Circuit
Court of Appeals issues a definitive decision, it is not
useful to review past opinions of this office. W will keep
you apprised of the status of the cases before the Court to
Appeal s.

Si ncerely,

Hei di Heit kamp
Att orney Cener al

CMC/ dmm



