LETTER OPI NI ON
95-L-137

June 8, 1995

M. Henry C. "Bud" Wessnman

Executi ve Director

Nort h Dakota Departnent of
Hunan Servi ces

State Capitol

600 East Boul evard Avenue

Bi smarck, ND 58505- 0250

Dear M. Wessnman:

Thank you for vyour April 25, 1995, Iletter asking whether
i ssuance of a correction order to an early childhood facility
pursuant to N.D.C.C. ? 50-11.1-07.2 is a condition precedent
to revoking the license of the early childhood facility. I n
my opinion, a license revocation proceeding may be commenced
w thout first issuing a correction order.

The North Dakota Departnment of Human Services (Departnment) is
authorized to take whatever action my be necessary to carry
out the purposes of NDCC ch. 50-11.1 to assure and
safeguard the health, safety, and developnment of children
receiving early childhood services. N.D.C.C. ?? 50-11.1-01

50-11.1-08(2). The Departnent |icenses operators of famly
child care homes, group child care facilities, child care
centers and preschool educational facilities. N.D.C. C

?? 50-11.1-02(1), (6),(7),(9,(11); 50-11.1-03; 50-11.1-04;
N. D. Adm n. Code chs. 75-03-08, 75-03-09, 75-03,10, 75-03-11
A person who provides early chil dhood services in a child s

home is not required to be licensed, but may obtain a
registration document from the Departnent i ndicating the
registrant has conplied with the standards in N.D.C C
ch. 50-11.1 and Depar t ment rul es. N. D. C. C.
?? 50-11.1-02(8),(12),(13),(14); 50-11.1-06; N.D. Adm n. Code
ch. 75-03-07. The DepartnEnt has also adopted rules

establishing mninum standards governing the operation of
early childhood facilities pursuant to ND. C C. ? 50-11.1-08.

In connection wth these oversight responsibilities, the
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Departnent and the county soci al

service board may investigate

and i nspect the conditions of any early childhood facility and
the qualifications of wearly childhood services providers.
N.D.C.C. ? 50-11.1-07(1),(2). ND.CC. ? 50-11.1-09 provides
t hat :

The departnent nmay

revoke the

| i cense of any early

chil dhood facility, or the registration docunment of
any in-home provider upon proper showing of any of
the foll ow ng:

1. Any of the applicable conditions set forth
in section 50-11.1-04 as prerequisites for
the issuance of the license no |[|onger
exi st.

2. The licensee or registrant is no longer in
conpliance wth the mnimm standards
prescri bed by the departnent.

3. The license or registration docunment was
i ssued upon f raudul ent or unt rue

representation.

has vi ol ated any

has been guilty

an offense determ ned by the departnent

bearing upon a person's

ability to serve the public as a licensee

4. The licensee or registrant
rul es of the departnent.

5. The |icensee or registrant
of
to have a direct
or registrant.

6. The licensee has been

of fense and the departnent,
12.1-33-02.1,
not

to section
t hat he has
rehabilitated.

Code
75-03-11-05(1).

See also N.D. Adm n.
75-03-10-05(2),

??7 75-03-08-05(1),

convicted of any
acting pursuant
has determ ned

been sufficiently

75- 03-09- 05( 1),

Revocation of an early chil dhood service provider's license is

not the only renmedy authorized
violating the provisions of that

rul es. N. D. C. C.

in N D CC
chapter or

ch. 50-11.1 for
the Departnent's

? 50-11.1-07.2 provides that:
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Whenever the county agency finds, upon inspection of
an early childhood facility, that the facility is
not in conpliance with the provisions of [N.D. C C

ch. 50-11.1], or t he rul es and regul ati ons
promul gated thereunder, a correction order nust be
issued to the facility. The correction order nust

cite the specific statute or regulation violated,
state the factual basis of the violation, state the
suggested nethod of correction, and specify the tine
al l owed for correction.

The correction order nust specify the anount of any fiscal
sanction to be assessed if deficiencies are not corrected
within the time specified by Departnment rules. 1d. An early
childhood facility is to be reinspected at the end of the
period allowed for correction. NDCC ? 50-11.1-07.3. If a
violation specified in the correction order has not been
corrected, a notice of nonconpliance nmust be mailed to the

facility. Ld. The notice nmust specify the assessnent of
fiscal sanctions established by Departnent rules. N. D. C. C.
? 50-11.1-07. 4. An early childhood facility is to notify the
county agency when corrections are made. N. D. C. C.
? 50-11.1-07.5. The facility is to be reinspected upon
receipt of the notification and fiscal sanctions nust be
resuned if the corrections have not been made. |1d. NDCC

?? 50-11.1-07.1 through 50-11.1-07.7, relating to correction
orders and fiscal sanctions, provide a schene to encourage
conpliance with state |Iaws and rul es governing early chil dhood
service facilities.

You specifically ask whether these two remedies in N.D.C.C
ch. 50-11.1 are independent, or if a correction order nust be
i ssued before an early childhood service provider's |icense
may be revoked.

VWile N.D.C.C. ? 50-11.1-07.2 provides that a county agency

"must" issue a correction order if a facility is found not to
be in conpliance with statutes and rules pertaining to early
chil dhood services facilities, it is my opinion that this
| anguage is directory rather than nandatory. Solen Public
Dist. No. 3 v. Heisler, 381 N.W2d 201 (N D. 1986). The
mandat ory-directory dichotony relates to whether the failure
to performa duty will invalidate |ater proceedings. Id. at
203.

Statutory provisions concerning the performnce of
duties by public officers within a specified tinme
are generally construed to be directory so that the
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interests of private parties and the public will not
be injured because of the delay. . . . That result
is prem sed on grounds of policy and equity to avoid
har sh, unfair, or absurd consequences when a
mandatory construction may do great injury to a
party not at fault."”

Id. at 204. In order to protect all interests, a balancing
test is used to determ ne whether prejudice to a party in
allowing proceedings after a statutory tinme [|imt 1is

out wei ghed by the interests of another party or the public.
Id.

Where sone antecedent action nust be taken before proceeding,
a statute directing the fulfillment of such action is
mandat ory. Application of Megan, 5 N W2d 729, 733 (S.D.
1942) . VWere no antecedent action is prescribed before
proceeding, the statute is directory. Id. N. D. C. C.
? 50-11.1-09 specifically authorizes the Departnent to revoke
a license or registration document wupon a certain show ng
listed in that section. There is no suggestion in N.D.C C
ch. 50-11.1 that issuance of a correction order is a condition
precedent to revocation of a license or registration docunent.

The only statutory condition precedent to commencenent of a
revocation proceeding is that "witten charges as to the
reasons therefore nust be served upon the applicant, |icensee,
or regi strant.” N. D. C. C ? 50-11.1-10. Thus, t he
requirements of N.D.C.C. ? 50-11.1-07.2 are directory rather
t han mandat ory. Conpare Fed. Land Bank of St. Paul v. Waltz
423 N.W2d 799, 802 (N.D. 1988) (concluding that the
Legi sl ature i nt ended strict conpl i ance with statutory
provisions requiring certain language in a notice of
forecl osure).

The use of the word "nust" in N.D CC ? 50-11.1-07.2 does
create sone confusion. "The word 'nmust' cannot be construed
to inpose or grant a nerely directory or nonmandatory duty or
right unless the context wthin which it is used clearly
i ndicates that such was the intent of the Legislature.” In re
D.S., 263 N.W2d 114, 119 (N.D. 1978). However, concl udi ng
that a l|icense revocation proceeding can only be comenced
after a correction order has been issued could result in
unj ust and absurd consequences. For exanple, it would be
absurd to suggest that a licensee found guilty of nolesting a
child in the licensee's facility and placed on probation must
be issued a correction order and allowed time to correct such
deficiency and thus continue operation of the facility. See

N.D. Admin. Code ?? 75-03-09-09(3)(g), 75-03-10-09(3)(j).
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Some deficiencies sinply cannot be corrected.

In addition, the penalty in NDCC ch. 50-11.1 for

nonconpliance wth a correction order is not i cense
revocation, but the accrual of fiscal sanctions at a maximum
of twenty-five dollars per day. N.D.C.C. ? 50-11.1-07.4.
Thus, if "nmust" is mandatory, a license could never be revoked
under N.D.C.C. ? 50-11.1-009. It is presuned that the

Legislature intended the entire statute to be effective.
N.D.C.C. ? 1-02-38. Therefore, taken in context, the term
"must" as used in NND.C.C. ? 50-11.1-07.2 is directory rather
t han mandatory.

Extrinsic aids such as legislative history my be used to
interpret a statute "[i]f adherence to the strict letter of
the statute would lead to an absurd or |ludicrous result."”
County of Stutsman v. State Historical Soc., 371 N.W2d 321

325 (N.D. 1985); see also In re B.L., 301 N.w2d 387, 390
(N.D. 1981). Legi slative history is helpful in outlining the
pur pose of a statute, which is to be construed consistent with
its purpose. Kal | hoff v. N.D.Whrkers' Conp. Bureau, 484
N. W2d 510, 512 (N.D. 1992). "In construing a statute, we
consider the entire enactnment of which it is a part and, to
the extent possible, interpret the provision consistent with
the intent and purpose of the entire Act."” Inre. MZ. , 472
N.W2d 222, 223 (N.D. 1991). The objects sought to be
obtai ned, the statute's connection to other related statutes
and the consequences of a particular construction nmay also be

consi der ed. Id. at 223. "Statutes nust be construed
logically so as not to produce an absurd result.” [|d.

The primary objective of N.D.C.C. ch. 50-11.1 is to protect

children receiving early childhood services. A nore narrow
pur pose of N. D. C. C. ? 50-11.1-07. 2, according to its
legislative history, is to provide a procedure for early
chil dhood service providers to bring their facilities into
conpliance with state |laws and rul es. 1981 N.D. Sess. Laws

ch. 491, ?? 12-18. The "philosophy behind fiscal sanctions”
and the issuance of correction orders was to authorize an
alternative renmedy to revocation. Hearing on H 1132 Before
the House Comm on Social Services and Veterans Affairs, 47th
N.D. Leg. (Jan. 8, 1981) (witten testinmny of Shirley
Dykshoorn) . This additional remedy was not neant to suppl ant
or elimnate |license revocati on when appropri ate.

Ms. Dykshoorn observed that seeking crimnal penalties for
operating unlicensed day care facilities or closing a day care
facility for violating statutes or rules does not address
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"care for the children” nor "problens of enployed parents who
must find care for their children.” 1 d. "The alternative to
letting bad [day care] centers operate would be to develop a
tool to help make them into good centers. Fiscal sanction is
that tool. A fiscal sanction would be a significant penalty,
but would not force closing of the center." Id. As
concei ved, fiscal sanctions provide another mechanismto "ease
the problenms involved in the enforcenent of the statutes.”
Id. Such sanctions encourage conpliance with state |aws or
rules short of the drastic step of revoking a |icense.

In nmy opinion, N. D. C. C. ? 50-11.1-09 provides for the

revocation of an early childhood facility |license or
registration docunment w thout regard to whether a correction
order has been issued. | ssuance of a correction order is not

a prerequisite to revoking an early childhood facility
license, but it is an alternative to bring early childhood
facilities into conpliance with state |laws and rules without

resort to license revocation and closure. Implied in the
statutes authorizing correction orders is the authority of the
Departnent to forego license revocation in favor of a |ess
drastic renedy. The decision to pursue one or the other

alternate remedies, or both, is left to the discretion of the
Depart nent.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

tamjfl



