LETTER OPI NI ON
95-L-4

January 17, 1995

M. Henry C. "Bud" Wessnman
Executi ve Director

ND Departnent of Human Services
600 East Boul evard Avenue

Bi smarck, ND 58505

Dear M. Wessnman:

Thank you for your letter inquiring about the confidential
t reat nent of records nmaintained wth respect to early
chil dhood services pursuant to North Dakota Century Code

(N.D.C.C.) ? 50-11.1-07(3).

N.D.C.C. ch. 50-11.1 concerns the licensing and regul ati on of
early childhood services in early childhood facilities which

are commonl y cal |l ed day care facilities. N. D. C. C.
? 50-11.1-02(4),(5). The North Dakota Departnment of Human
Services (Departnment) licenses operators of famly child care
homes, group child care facilities, child care centers, and
preschool educati onal facilities. N. D. C. C.
7?7 50-11.1-02(1),(6),(7),(9), (11); 50-11. 1-03; 50-11. 1- 04;

N. D. Adm n. Code chs. 75-03-08, 75-03-09, 75-03-10, 75-03-11
Persons who provide early childhood services in a child's
home are not required to be licensed, but they may obtain a

registration docunment from the Departnment indicating the
registrant has conplied with the standards in N.D.C C
ch. 50-11.1 and Depar t ment rul es. N. D. C. C.

77 50-11.1-02(8), (12), (13),(14); 50-11.1-06; N.D. Admin. Code
ch. 75-03-07.

N.D.C.C. ? 50-11.1-07 provides:

1. The departnment and the county agency at any tine
may investigate and inspect the conditions of
the facility, the qualifications of t he

providers of early childhood services in any
early childhood facility, and the qualifications
of any in-home provider seeking or holding a
license or registration docunment under this
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chapter. Upon request of the departnment or the

county agency, the state departnment of health

and consolidated |aboratories or the state fire
marshal, or the fire marshal's designee, shal
inspect any facility for which a license is
applied for or issued and shall report the
findings to the county agency.

2. Li censees and registrants shal | :

a. Mai ntai n such records as the departnment nmay
prescribe regarding each child in their
care and control, and shall report to the
departnment, when requested, such facts as
the departnment may require with reference
to the children upon forns furnished by the
departnment; and

b. Admt for inspection authorized agents of
the department or the county agency and
open for exam nation all records, books,
and reports of the honme or facility.

3. Except as provided in subsection 4, all records

and information mintained wth respect to
children receiving early chil dhood services are
confidential and nust be properly safeguarded
and may not be discl osed except:

a. In a judicial proceeding;

b. To officers of the law or other Ilegally
constituted boards or agencies; or

C. To persons having a definite interest in

the well-being of the <child or children
concerned and who, in the judgnent of the
departnment, are in a position to serve
their interests should that be necessary.

4. A provider of wearly childhood services, upon the
request of the parent or guardian of a child for
whom t he provider provides such services, shall mke
available to the parent or guardian a list of the
names, telephone nunbers, and addresses of the
parents or guardians of children for whom early
chil dhood services are provided. The list may only
i nclude the nanes, telephone nunbers, or addresses
of parents or guardians who grant the provider
perm ssion to disclose that information.
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You specifically ask whether the press is included in the
definition of "persons having a definite interest in the well-

being of a child or children.” N.D.C.C. ? 50-11.1-07(3)(c).
You al so ask for guidance regarding persons included in this
cl ass. First, persons in the class nust have "a definite
interest in the well-being of the child or children" receiving
early childhood services. Second, in the judgnent of the
Departnent, the person nust be in a "position to serve [the
child s or chil dren's] interests.” N. D. C. C.

? 50-11.1-07(3)(c).

The neaning of N.D.C.C. ? 50-11.1-07(3)(c) is to be derived
from the | anguage of the statute. Because the words in the
statute are not defined in the code, they are to be given
their plain, ordinary, and commonly understood neani ng. Ki m
G v. J.P. Furlong Enterprises, lInc., 460 N W2d 694, 696
(N.D. 1990). In construing a statute "consideration should be
given to the ordinary sense of the statutory words, the
context in which they are used, and the purpose which pronpted
their enactnent."” County of Stutsman v. State Historical
Soc., 371 N.wW2d 321, 327 (N.D. 1985); see also Peterson v.
Hei t kanp, 442 N.W2d 219, 221 (N.D. 1989).

"Definite" means "[h]aving distinct |limts . . . [k]nown
positively; certain . . . [c]learly defined . . . ." The
Anerican Heritage Dictionary 375 (2d coll. ed. 1991). A
"certain" interest in the well-being of a child is one that is
est abli shed beyond doubt or question. Id. at 254. There is

little doubt a parent, guardian, custodian, health care
provider, or counselor would be a person with a certain and
clearly-defined interest in the well-being of a child, as well
as a person who would be in a position to serve the child's
i nterests.

VWhile the press and others may have a general interest in the
well -being of a child or children, that interest 1is not
necessarily a certain interest established beyond doubt or
gquestion, or a clearly-defined interest. However, even if
the press arguably could have a definite interest in the well-
being of a particular child, the determ nation of whether a
person is one to whom records and information concerning that
child may be disclosed under N.D.C.C. ? 50-11.1-07(3)(c) is
ultimately a fact question, depending on whether "in the
judgnment of the departnment” the person is "in a position to
serve [the child' s or children's] interests.”

You also ask whether the reference to "child or children

concerned" in ND.CC ? 50-11.1-07(3)(c) includes children
who nmay be cared for in the future by an early childhood
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services provider. |  surmse your concern is whether
information and records pertaining to an investigation and
i nspection of the conditions of a facility and the
qualifications of providers may be disclosed to current or
future users of early childhood services. It should be noted
that NND.C.C. ? 50-11.1-07(3) only nakes confidential "records
and information maintained with respect to children receiving
early childhood services." Because the information and
records pertaining to an investigation and inspection of the
conditions of a facility and the qualifications of providers
do not specifically relate to "children receiving early
chil dhood services,” they are not made confidential under
N.D.C.C. ? 50-11.1-07(3).

Using the ordinary neaning of the wrds in NDCC
? 50-11.1-07(3)(c), it is ny opinion that the "child or
children concerned” are those recipients of "early chil dhood
services" whose "records and information [are] maintained" and
"saf eguarded” wunder that subsection. Because disclosure is
limted to persons who have a definite interest in the well-
being of the <child for whom the requested records and
information are maintained, it is ny further opinion that one
may not have access to records maintained with respect to a
child in whomthat person does not have a definite interest.

The | anguage of the statute is plain and cannot be di sregarded

under the pretext of pursuing its spirit. County of Stutsnman
v. State Historical Soc., 371 N.W2d at 325. It is inproper
to construe a statute "so as to legislate that which the words
of the statute do not thenselves provide." Peterson v.
Hei t kanp, 442 N.W2d at 221. If confidentiality of records

and information concerning the qualifications of providers of
early childhood services or the conditions of facilities is
desired, additional Iegislation would be required. Li kew se,
additional legislation would be required to authorize the
di scl osure of records mintained with respect to a child
"receiving early childhood services" to the parent of another
child who is currently receiving those services or nmay receive
themin the future.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL
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