LETTER OPI NI ON
95-L-74

March 21, 1995

M. Wayne O. Sol berg
Assistant City Attorney
PO Box 1897

Fargo, ND 58107-1897

Dear M. Sol berg:

Thank you for your February 10, 1995 letter inquiring how | ong
the Fargo Police Departnent (Departnment) nust retain crimnal
hi story record information and when it should be expunged.
You advise that the Departnent receives nunmerous requests for
information by the subjects of the crimnal hi story
informati on and fewer requests by prospective enpl oyers.

There is no legal requirenment that crimnal history record
informati on be kept for any specified length of tine. In the
absence of any legislative directive, the city or Departnent
may establish the length of tinme the crimnal history record
i nformati on nust be retained.

North Dakota Century Code (N.D.C.C.) ch. 12-60 and N.D. Adm n.
Code art. 10-13 govern the reporting, collecting, naintaining,
and di ssem nating of crimnal history record information. The
Bureau of Crimnal Investigation (BCl) is the state central
repository for the collection, maintenance, and dissem nation

of crimnal history information. N D.C.C ? 12-60-07(3).

BCl and other <crimnal justice agencies are required to
di scl ose crimnal history record information to (1) a crim nal
justice agency, (2) a court, (3) pursuant to a subpoena, or
(4) as required by law N.D.C.C. ? 12-60-16.5. Only BClI may
disclose crimnal history record information to parties not
described in NND.C.C. ? 12-60-16.5 including a record subject.

N.D.C.C. ? 12-60-16.6. A "'[c]rimnal justice agency' nmeans
any governnent |aw enforcenent agency or entity authorized by
law to provide information regarding, or to exercise the

powers  of, arrest, det enti on, prosecuti on, correctional
supervision, rehabilitation, or release of persons suspected
in, charged wth, or <convicted of a crinme." N. D. C. C.

? 12-60-16. 1. The Fargo Police Departnment is a "crimnal
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justice agency." N D.C.C. ? 12-60-16.1(4); Letter from Robert
P. Bennett, Assistant Attorney General, to David Kingsbury
(Nov. 25, 1992).

N. D. C. C. ? 12-60-16.3 requires that BCI rules regarding
crimnal history record informati on nust include security of
t he i nf or mati on, i nspection and chal I engi ng of such
information by a record subject, auditing, use and exchange of
the information, and criteria under which records are purged
or seal ed.

N.D. Admin. Code ? 10-13-03-02 provides that local crimnal
justice agencies my conpile and maintain crimnal history
records, but no tinme limt is prescribed by the rules for
mai nt ai ni ng records. N.D.C.C. ch. 12-60 does not specify that
crimnal history record information nust be maintained for any
length of tine. Furt her nore, nei ther federal law nor
regul ati ons governing federally funded crim nal history record
information systenms address the length of time records nust be
mai nt ai ned. See 42 U S.CA ? 3789g; 28 C F.R ?? 20.20,
20. 21.

BClI has established a retention schedule with the Records
Managenent Division of the Ofice of Managenent and Budget to
retain files wuntil a subject is age 70, after which the
information is shredded. This is consistent with N.D. C C.
? 54-46-08 which requires the records admnistrator in the
O fice of Managenent and Budget to establish a specific
retention period for a record where a statute requiring
retenti on does not either provide a specific retention period
or specifically provide that the record be permanently
retai ned.

Because N.D.C.C. ch. 12-60 and N.D. Adm n. Code art. 10-13 do
not address how long crimnal history record information nust
be maintained, it is ny opinion a local crimnal justice
agency may adopt policies establishing the retention peri od.

The Records Managenent Division of the Ofice of Mnagenment
and Budget has published the North Dakota City Records
Managenent Manual (OVB 1989) to assist cities in establishing
a records nmanagenent system I am enclosing a portion of the
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manual concerning record retention schedules for police
records which may provide guidance in setting record retention
schedul es for crimnal history record information.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL
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