LETTER OPI NI ON
95-L-129

May 24, 1995

Honor abl e Roll and W Redlin
St at e Senat or

1005 21st Street N W

M not, ND 58701-1724

Dear Senator Redlin:
Thank you for your letter concerning the effect of Senate Bill

No. 2527 on a person who resides on a mlitary installation in
North Dakota and votes in a North Dakota el ection.

Senate Bill No. 2527 amended subsection 6 of N.D. C C
? 57-38-01 as foll ows:
"Resident" applies only to natural persons and
includes, for the purpose of determning liability

for the tax inposed by this chapter upon or wth
reference to the income of any incone year, any
person domciled in the state of North Dakota and
any other person who nmmintains a permanent place of
abode within the state and spends in the aggregate
nore than seven nonths of the income year within the
state. A full-time active duty nenber of the arnmed
forces assigned to a mlitary installation in this
state, or the spouse of such a person, is not a
‘resident' of this state for purposes of this
chapter sinply by reason of having voted in an
election in this state.

N.D.C.C. ch. 57-38 governs North Dakota state inconme tax. Two
guestions arise from the |anguage of this statute as anended.

First, does the anendnment to this statute change the
eligibility requirements for voting in elections in North
Dakot a? Second, does the anendnent serve to create an

exenption from state incone taxes for North Dakota residents
who are full-time active duty nmenbers of the arnmed forces
assigned to mlitary installations in this state and their
spouses?
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Qualifications for voter eligibility in North Dakota are
established by the North Dakota Constitution and other North
Dakota st atutes. The North Dakota Constitution states in
pertinent part:

Every citizen of the United States, who has attained
the age of eighteen years and who is a North Dakota

resident, shall be a qualified elector. When an
el ector noves within the state, he shall be entitled
to vote in the precinct from which he noves until he
establishes voting residence in another precinct.
The | egislative assenbly shall provide by law for
t he determ nati on of resi dence for voti ng
eligibility, other than physical presence. No
el ect or shal | lose his residency for voti ng
eligibility solely by reason of his absence fromthe
state.
N.D. Const. art. Il, ? 1 (enphasis supplied). Therefore, in

order to vote in North Dakota, one nust be a resident of the
state. N.D.C.C. ? 16.1-01-04 states the qualifications for
el ectors and specifies that every qualified elector of the
state my have only one voting residence which nust be
determned in accordance with the rules provided in N.D. C C

? 54-01- 26. In interpreting section 54-01-26, the North
Dakota Supreme Court has concluded that every person can have
only one |egal residence. Burshiem v. Burshiem 483 N W 2d

175 (N.D. 1992).

Because the North Dakota Constitution requires a person to be
a resident of the state to be eligible to vote in North
Dakota, the anmendnment to N.D.C.C. ? 57-38-01 contained in
Senate Bill No. 2527 cannot serve to authorize a nonresident
of North Dakota to vote in an election in this state.

The second question, then, is does the anendnent to N.D.C. C.
? 57-38-01 create an exenption from North Dakota state incone
taxes for North Dakota residents who are nenbers of the arned
forces assigned to mlitary installations in North Dakota and
their spouses? Although in North Dakota residency is a
requirenment to vote, residency is not required for tax
liability. Nort h Dakota statutes provide for income taxation
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of both residents and nonresidents.

N.D.C.C. ? 57-38-02 provides that North Dakota inconme tax nust
be paid annually on the entire net incone not exenpted
received by every resident individual. N.D.C.C. ? 57-38-31
requires all state resident individuals who are required to
file a federal incone tax return to file a state inconme tax
return. N.D.C.C. ? 57-38-03 provides that North Dakota incone

tax must be paid annually on all income derived from property
owned and from every business, trade, pr of essi on, or
occupation carried on in this state Dby nonr esi dent

i ndi vi dual s.

Pursuant to federal law, mlitary income of individuals who
are not residents of the state or domciled within the state
cannot be treated as incone earned within the state. 50 U S.C
? 574. Therefore mlitary income of an individual who is not
a resident of North Dakota is not subject to North Dakota
i ncome tax. No simlar federal or state exenption exists for
nonmlitary incone.

Based strictly upon a plain reading of NND.C.C. ? 57-38-01, it
is my opinion that this section does not create an exenption
from North Dakota state inconme taxes for North Dakota
residents who are mlitary personnel assigned to a nlitary
installation in North Dakota or for their spouses. The
pertinent |anguage of N.D.C.C. ? 57-38-01 as anended i s: "A
full-time active duty nmenber of the arnmed forces assigned to a
mlitary installation in this state, or the spouse of such a
person, is not a 'resident' of this state for purposes of this
chapter sinply by reason of having voted in an election in

this state.” The | anguage, therefore, does not purport to
exenpt all mlitary base personnel from being residents for
pur poses of state incone taxes. Rat her, the |anguage only

purports to avoid including them as residents for inconme tax
pur poses solely on the basis that they voted in a North Dakota
el ecti on.

The difficulty in giving any effect to this statutory | anguage
is the constitutional provision discussed above which requires
voters in North Dakota to be residents. Since this anmendnent
is insufficient to authorize nonresidents to vote in this
state, and it does not exempt from incone tax all mlitary
personnel who are residents of the state and who are assigned
to bases in North Dakota, it is nmy opinion that the |anguage
has a very limted effect on resident mlitary personnel or
t heir spouses.
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Legal residence is a question of fact. Burshiem 483 N. W 2d
at 180. The act of voting does not make a person a resident.

Rat her, a person nust be a resident prior to voting. By the
very act of voting, therefore, individuals represent that they
are residents of the state. It is a class A m sdenmeanor for
any person to know ngly vote when not qualified to do so.
N.D.C.C. ? 16.1-01-12. If a person is believed to have voted
in violation of state law, a referral should be made to the
appropriate law enforcenment officials to determne the
appropri ateness of bringing m sdemeanor char ges.

All persons living in North Dakota who, by statenment or act,
decl are thenmsel ves residents of the state are subject to state
i ncone taxation as residents. If an individual |ater clains
not to be a resident, the burden is on that individual to
prove a change of residence. Dietz v. City of Medora, 333
N.W 2d 702 (N.D. 1983). "A person's declaration of intent is
significant, however, inconsistent acts can negate declared
intent.” 1d. at 705, (citations omtted).

In my opinion, therefore, the only reasonable interpretation
of the amendnment to N.D.C.C. ? 57-38-01 by Senate Bill No.
2527 is that the Tax Conmm ssi oner cannot use the act of voting
in a North Dakota election by a full-time active duty nmenber
of the armed forces assigned to a mlitary installation in
Nort h Dakota or that person's spouse as the sol e evidence that
the person is a resident of North Dakota. This change in the
statute does not elimnate the wuse of voting lists as a
begi nning point for an investigation into residency. Nor does
it prevent the Tax Departnment from contacting persons who
voted in North Dakota elections and who have not submtted
state inconme tax returns for an explanation, including the
basis on which they determned they were residents and
eligible to vote. We nust assune that all mlitary personne

voting in North Dakota are, or were at the tinme of voting,

residents of the state. To assunme otherwise would be to
assune that they have commtted a crine. To defend any action
in which a nmenber of the arned forces or the spouse of a
menber of the armed forces chall enges the determ nation of the
Tax Comm ssioner regarding the failure to file a tax return as
a North Dakota resident, the Tax Conm ssioner would need to
provide other evidence of the residency of the individual
rather than relying solely on the fact that the person voted
in North Dakot a.

Si ncerely,
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Hei di Heit kamp
ATTORNEY GENERAL
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