LETTER OPI NI ON
95-L-289

Decenmber 11, 1995

Phyllis A Ratcliffe

Giggs County State’' s Attorney
PO Box 541

Cooper st own, ND 58425

Dear Ms. Ratcliffe:

Thank you for your letter concerning N.D.C.C. 8 35-03-04 which
provides that no nortgage of real property may be recorded unless it
contains “an adequate statenent as to the anobunt of indebtedness and
the terns of interest.” Specifically, you ask whether a nortgage is
entitled to be recorded when the repaynment |anguage in the nortgage
states the terns of interest as “at such rates as may be provided for
in the Indenture and Bonds, in accordance wth the terns and
conditions of the Bonds.”

N.D.C.C. 8§ 35-03-04 provides:

No nortgage of real property may be received for record by
the register of deeds unless it contains the post-office
address of the nortgagee and an adequate statenment as to
t he amount of indebtedness and the ternms of interest. No
assignment of a nortgage on real property which does not
contain the post-office address of the assignee may be
received for record.

The nmeaning of a statute nust be sought initially fromthe statutory
| anguage. County of Stutsman v. State Historical Soc., 371 N W2d
321, 325 (N.D. 1985). Wrds in a statute are to be given their
pl ain, ordinary, and commonly understood neanings. KimG v. J. P
Furlong Enterprises, Inc., 460 N.W2d 694, 696 (N.D. 1990); N.D.C. C
88 1-02-02 and 1-02-03. Consi deration should be given to the
ordinary sense of these words, the context in which they are used,
and the purpose which pronpted their enactnment. County of Stutsnan
371 N.W2d at 327.

The plain |anguage of N.D.C.C. 8 35-03-04 requires as a prerequisite
to recording a nortgage “an adequate statenent as to the anount of
i ndebt edness and the ternms of interest.” “Adequate” is defined, in
part, as suitable or sufficient. The Anerican Heritage Dictionary,
79 (2d coll. ed. 1991). A nortgage that only states the terns of
interest as a rate that is provided for in a separate docunent which
is not recorded, fails to suitably or sufficiently state the terns of
i nterest. It is, therefore, ny opinion that such a nortgage is not
entitled to be recorded. In a simlar issue, Attorney Ceneral Helgi
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Johanneson reached the sane concl usion. See Letter from Attorney
CGeneral Hel gi Johanneson to M. Rodney S. Webb (March 1, 1972).

N.D.CC 8§ 35-03-04 has been anended since this previous letter
opinion was witten. As amended, “a conplete description of the

rate of interest” was no |longer required. See 1985 N. D. Sess.
Laws ch. 382. Instead, only “an adequate statenent as to the oo
terms of interest” is required. [d. Under this anendnent, a formula
for conmputing interest can be used rather than a fixed anount.
However, the nortgage described in your letter does not sinply state
the interest rate as a fornula, but incorporates by reference a
formula or anobunt of interest as stated in a separate docunment which
i S unrecorded. This “statenent” is not “adequate” as required by
N.D.C.C. § 35-03-04.

However, based on further information you supplied in your
Novenber 10, 1995, followup letter and information supplied by bond
counsel, | believe an adequate statenent regarding the terns of the

interest could readily be nmade by stating sone known discreet
interest rate nunber (or nunbers) or fornula together wth a
reference to particular publicly issued bond docunents which would
nmore fully explain how the interest rate or series of rates would be
derived and specifically where such docunents would be publicly
avail able. For exanple, in the particular bond-rel ated nortgage | oan
about which you inquired, it is ny understanding that the nortgage
loan interest rates mrrored the bond interest rates set forth in the
Trust I ndenture which was publicly available in the Cooperstown city
auditor’s office.

One way of describing the nortgage loan interest rates within the
nortgage which | believe wuld be adequate for purposes of N D C C
§ 35-03-04 would be to state as foll ows:

[A]t a series of interest rates ranging from 4.70% to a
maxi mum of 7.50% as is nore fully described in the Trust
Indenture for the Cty of Cooperstown, North Dakota,
Health Care Facilities Revenue Bonds (Giggs County
Hospital and Nursing Home Project) Series 1995, avail able
for public inspection at the office of the city auditor,
Cooper stown, North Dakot a.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

jrs



