LETTER OPI NI ON
95-L-88

April 3, 1995

M. Janmes T. COdegard

Grand Forks County State's Attorney
PO Box 5607

Grand Forks, ND 58206-5607

Dear M. (Odegard:

Thank you for your letter requesting my opinion concerning the
di sclosure of records of a nedical county coroner which show
the cause of death pursuant to N.D.C.C ?? 11-19.1-08 and
44-04-18(1) in light of a contrary provision contained in
N.D.C.C. ? 23-02.1-27.

North Dakota's open records | aw provides:

Except as otherwi se specifically provided by |aw,
al | records of public or governnmental bodi es,
boards, bureaus, comm ssions or agencies of the
state or any political subdivision of the state, or
organi zations or agencies supported in whole or in
part by public funds, or expending public funds, are
public records, open and accessible for inspection
during reasonable office hours.

N.D.C.C. ? 44-04-18(1). See also N.D. Const. art. X, ? 6.
Counties are political subdi vi sions which nust foll ow
| egislative enactnents. County  of Stutsman  v. State

Hi storical Soci ety, 371 N w2d 321, 329 (N. D 1985).
Therefore, the open records |law applies to county records
except if governing | aw provides ot herw se.

Records of the medical county coroner

[Must be kept in the office of the coroner, if the
coroner maintains an office as coroner, and if the
coroner maintains no separate office, then in the
office of the clerk of the district court of the
county, and nust be properly indexed, stating the
name, if known, of every deceased person, the place
where the body was found, date of death, cause of



death, and all other available information required
by [NN.D.C.C. ch. 11-19.1].

N.D.C.C. ? 11-19.1-08. "All records of the coroner shall
becone and remain the property of the county and are public
records.” |d.

The possibility that coroner records may be stored with the
clerk of court does not exenpt these records from the open
records requirenent. Al t hough records of the county court,
and presumably the district court, are not subject to N.D.C C
? 44-04-18, see WIlliston Herald v. O Connell, 151 N.W2d 758
(N.D. 1967), this office has previously opined that the
records of a coroner's inquest come within the provisions of
N.D.C.C. ? 44-04-18 because they are the records of the
medi cal county coroner and are not the records of the county

court. See Letter from Attorney General Helgi Johanneson to
M. Vincent A LaQua, Wells County State's Attorney (Decenber
3, 1971). Whet her the coroner's records are kept in the

coroner's office or in the office of the clerk of the district
court, they are subject to inspection by the public unless
specifically exenpted by | aw.

The system of vital records registration for the state of
North Dakot a "includes t he regi stration, col l ection,
preservation, anmendnent, and certification of records of
birth, death, fetal death, nmarriage, divorce, or other records
as may be determ ned necessary by the state health officer or
hi s desi gnee. " N. D. C. C. ? 23-02.1-01(11). Certain
i nformation cont ai ned within vital records IS made
confidential by statute:

The state registrar, and | ocal registrars, my
supervise and regulate physical access to vital
records to protect vital records from | oss,
mutilization, or destruction and to prevent inproper
di scl osure of records t hat are confidenti al .
Information relating to the birth or fetal death of
a child to a woman who was not nmarried to the
child's father when the child was conceived or born
may be disclosed only to the child' s guardian, to
the person to whomthe record relates if that person
is at | east eighteen years old, to the parent of the
child, or upon order of a court of conpetent
jurisdiction. | nf ormati on I n vital records
indicating cause of death may not be disclosed
except to a relative or personal representative of
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the deceased, to the attorney or the agent of a
relative or personal representative of the deceased,
or _upon order of a court of conpetent jurisdiction.

N.D.C.C. ? 23-02.1-27. (Enphasis supplied.) Therefore, if a
docunent is a vital record, information contained in that
record which indicates the cause of death may not be discl osed
except to certain defined persons or upon court order

The restriction against the d sclosure of the cause of death
in vital records does not apply only to death certificates
i ssued pursuant to N.D.C.C. ? 23-02.1-19(1), but also applies
to other records maintained under the system of vital records
registration. Items subject to registration under the Health
Statistics Act include not only certificates, but also reports
or other records provided for under N.D.C.C. ch. 23-02.1 of
birth, death, fetal death, marriage, divorce, and other

records as determned by the state health officer. N. D. C. C.
? 23-02.1-01(9). The Legislature differentiated between
certificates and other records, which inplies that wvital
records include nmore than certificates al one. See, for
exanpl e, N. D. C. C. 7?7 23-02.1-25(1) and 23-02.1-28(1)
("certificate or record"). Therefore, any information in

vital records, whether upon a death certificate or other
record, which indicates cause of death, may not be disclosed
by a registrar except under N.D.C.C. ? 23-02.1-27.

"[F]lor an exception to the open-records |law to exist under our
constitutional and statutory provisions, it nust be specific,
i.e., the Legislature nust directly address the status of the
record in question, for a specific exception, by the plain
terms of those provisions, my not be inplied." Hovet v.
Hebron Public School Dist., 419 N.W2d 189, 191 (N.D. 1988).

See also, NSP v. N D. Public Service Conmin, 502 N W2d 240

243 (N.D. 1993). The records which are mmintained by the
medi cal county coroner are required by statutory authority
which is independent of the creation of wvital records.
Al t hough the records of the nedical county coroner may be the
source of information from which vital records subject to
N.D.C.C. ? 23-02.1-27 have been created, it is my opinion that
the exception from the open records law for information in
vital records indicating the cause of death may not be
extended by inplication to the records of the nedical county
coroner. Therefore, information indicating cause of death
contained within the records of the nedical county coroner are
not exenmpt fromthe open records law by N.D.C.C. ? 23-02.1-27.

However, there are other exceptions to the open records |aw
which may provide a specific exenption for records of the



M. Janmes T. Odegard
April 3, 1995
Page 4

medi cal county coroner. If the nmedical county coroner is
assisting law enforcenent agencies in conducting crimnal
i nvestigations or prosecutions, the records of the nedical
county coroner concerning this information are exenpt fromthe
open records requirenent so long as the case is active.
N.D.C.C. ? 44-04-18.7. Also, if the records of a nedical
county coroner relate to a child, the records are not open to
public inspection nor nmay their contents be disclosed to the
public, except pursuant to N.D.C.C. ? 27-20-52. See Letter
from Attorney General Nicholas J. Spaeth to Representative Rod
Larson (June 23, 1989).

Therefore, it is ny opinion that the records of the nedical
county coroner are public records subject to inspection under
N.D.C.C. ? 44-04-18(1), notwithstanding the provisions of
N.D.C.C. ? 23-02.1-27 restricting access to vital records
information concerning the cause of death of an individual
Under certain circunstances, however, exceptions nmay apply to
the records of the medical county coroner.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

eee/ vkk
cc: Beverly Wttman, Departnent of Health and Consoli dated
Laboratories



