LETTER OPI NI ON
95-L-201

August 14, 1995

Honorable Bill Oban
St ate Representative
616 East Meadow Lane
Bi smarck, ND 58504

Dear Representative Oban:

Thank you for your July 31, 1995, |letter <concerning the
commencenent of the petition review period available to the
Secretary of State for passing on the sufficiency of a workers
conpensation referral petition. This question arises out of a
recent effort to refer Senate Bill 2202 which was enacted by
the 54th Legi sl ative Assenbly.

It is nmy understanding that on July 5, 1995, supporters of the
proposed referral submtted 344 petitions to refer the bill
The Secretary of State had previously determned that 12,776
signatures of qualified electors were necessary for the
referendum to be submitted to the voters. The petitions
submtted prior to 5:00 p.m on July 5, 1995, contained only
12, 409 signatures. Thus, the Secretary of State determ ned
t he nunmber of signatures submtted was 367 short of the nunber
required. The petition proponents attenpted to submt
additional petitions after 5:00 p.m which were rejected as
untinmely pursuant to N.D.C.C. § 16.1-01-09(7).

Subsequently, the matter was heard by the North Dakota Suprene
Court which issued its opinion on July 27, 1995. See Husebye

v. Jaeger, Supreme Court No. 950227 (N.D., July 27, 1995).
The court determ ned that the statutory 5:00 p.m deadline for
subm tting petitions was unconstitutional. Husebye v. Jaeger,
slip op. at 10. Consequently, the court ordered the petition
supporters to deliver the disputed petitions to the Secretary
of State and also ordered the Secretary of State to “accept
the disputed petitions to ‘pass upon’ them for sufficiency.”
ld. at. 11.

Article 111, Section 6 of +the North Dakota Constitution
provides, in part:

The secretary of state shall pass upon each
petition, and if he finds it insufficient, he shall
notify the “commttee for the petitioners” and all ow
twenty days for correction or anmendnent.

N.D.C.C. 8§ 16.1-01-10 provides, in part:
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The secretary of state shall have a reasonable
period, not to exceed thirty-five days, in which to
pass upon the sufficiency of any petition nentioned
in section 16.1-01-09. The secretary of state shall
conduct a representative random sanpling of the
signatures contained in the petitions by the use of
guestionnaires, post cards, t el ephone cal |l s,
personal interviews, or other accepted information
gat hering techniques, or any conbinations thereof,
to determine the wvalidity of the signatures.
Signatures determ ned by the secretary of state to
be invalid may not be counted, and all violations of
| aw discovered by the secretary of state nust be
reported to the attorney general for prosecution.

(Enphasi s supplied.)

Nei t her Article I, Section 6 of t he Nor t h Dakot a
Constitution nor N. D. C. C. 8 16.1-01-10 states when the
petition review period comrences.

It is my understanding that although the Secretary of State
counted the signatures on the petitions submtted prior to
5:00 p.m on July 5, 1995, he did not otherw se pass upon the
sufficiency of those initial 344 petitions. It is also ny
understanding that the Secretary of State counted the number
of petition signatures he received by mail the day after the
5.00 p.m deadline; however, he |ikew se did not pass upon the
sufficiency of those disputed petitions. It is my further
understanding that the Secretary of State’'s petition review
process is a very detail-oriented review That office sends
out about 2,000 post cards to petition signers in order to aid
in the determnation of the wvalidity of signatures. See
N.D.C.C. § 16.1-01-10.

In Hernett v. Meier, 173 NNW2d 907 (N.D. 1970), the court, i
construing a predecessor provision to present Article 111
Section 6 of the North Dakota Constitution, noted:

n

The Constitution does not prescribe the
procedure for the Secretary of State to foll ow when
petitions are presented to him Just what he shal
do in examning the petitions or how he shal
determine the sufficiency of the petitions is not
specifically set out. So the Constitution places
upon the Secretary of State the duty of determ ning,
in the first place, whether the petitions conformto
the requirenments of the Constitution and the |aws of
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this State. |In the discharge of such responsibility
placed upon him the Secretary of State nust
exercise a certain ampunt of discretion.

Id. at 918. See also State v. Hall, 186 N.W 284 (N.D. 1921)
(tn filing recall petitions and calling a special election,
the Secretary of State exercises discretion concerning the
sufficiency of such petitions).

VWhen the original 344 petitions were presented to the
Secretary of State, he determined that there was a legally

i nsufficient number of signatures, and no overall review of
the sufficiency of the petitions was performed at that tine.
Further, no review of the sufficiency of the disputed

petitions mailed after the 5:00 p.m submni ssion deadline to
the Secretary of State was done.

The court in footnote 2 on page 11 of its slip opinion in
Husebye v. Jaeger noted that “Jaeger did the only thing he
could do when faced wth the attenpted subm ssions of

petitions after 5:00 p.m”, i.e., to not accept them since
they had been submitted after the statutory deadline then in
ef fect. In order for there to be a duty to pass upon the

sufficiency of petitions submtted to the office of the
Secretary of State, that is, in order to constitute petitions
under the law, the petitions nust, prim facie, contain at the
time of filing the required number of signatures. See Di xon
v. Hall, 198 S.W2d 1002, 1003 (Ark. 1946).

Only after the Suprene Court determined that the 5:00 p.m
subm ssion deadline was unconstitutional and ordered the
Secretary of State to accept the disputed petitions and to
“pass upon each petition” did the Secretary of State factually
and legally have petitions with the requisite nunber of
signatures upon which to conduct a review. According to the
Secretary of State’'s office, the disputed petitions were
submtted on July 28, 1995, one day after the Suprenme Court
issued its opinion in Husebye v. Jaeger. It was only at that
point that the Secretary of State had petitions with the
requi site nunber of signatures upon which to conduct a review
of sufficiency.

The primary purpose of statutory construction is to ascertain
the intent of the Legislature and the intent nust first be
sought from the |anguage of the statutory provision itself.
Production Credit Association of Mnot v. Lund, 389 N W2d
585, 586 (N.D. 1986). Further, in enacting a statute it is
presunmed that a reasonable result is intended and a result
feasi bl e of execution is intended. N.D.C.C. 8§ 1-02-38.
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If the Secretary of State is to perform a review under the
constitution and statutes of the state of North Dakota, he
must have a reasonable anount of tine to do so. See N.D.C C
§ 16.1-01-10 (“[t]he secretary of state shall have a
reasonable period . . . to pass upon the sufficiency of any
petition”). In Ford v. Mtchell, 61 P.2d 815, 823 (Mont.
1936), a statute provided that the Secretary of State nust
“i nmmedi ately” upon the filing of an initiative petition signed
by the requisite nunber of voters and tinmely filed certify
that fact to the Governor in witing. Not wi t hst andi ng t hat
the statute used the word “immediately,” the court stated:

It is said that the word “imrediately” does not
permt of any delay. Mani festly, the statute
requiring t he secretary of state to make
certificates, and conpanion statutes requiring him
to determne certain facts in connection with the
handling of these petitions, nust be construed to
afford that officer sufficient time reasonably and
accurately to perform his duties required by I|aw
The secretary of state nmust determ ne t he
sufficiency of the petition as to the requisite
nunmber of signers.

See also State v. Grner, 128 S.E. 2d 185, 189 (WVa. 1962)
(determ nation by city of validity of referendum petition nust
be made within statutorily prescribed time and if no specific
time is set out, then within a reasonable tinme).

It is evident that one purpose of the statutory review period
provided in ND.C.C. 8§ 16.1-01-10 is to prevent fraud and
abuse and maintain the integrity of the referral process.
That statute provides that “[s]ignatures determ ned by the
secretary of state to be invalid may not be counted, and all
violations of |aw discovered by the secretary of state nust be

reported to the attorney general for prosecution.” I d.
Further, this review process allows for the correction or
amendnment of certain remediable errors. See N.D. Const. Art.

11, 8 6; Dixon v. Hall, 198 S.W2d at 1003 (“[c]orrection and
anmendment go to form and error, rather than to conplete
failure”).

In order for the Secretary of State to perform this inportant

review of the ©petitions, it is necessary to have a
sufficiently reasonable tinme to do so. If the time period
were deened to “relate back” to the July 5 filing deadline, it

is unlikely that this inmportant review could be conducted
t horoughly and reasonably. Under the particular facts and
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circumstances of this matter, it is my opinion that the
statutory review period did not commence wuntil all the

petitions were actually submtted to the Secretary of State at
a time when he had a clear legal duty to consider them as
bei ng properly submtted to him i.e., the date the renninder
of the petitions were actually turned over to the Secretary of
State (July 28, 1995) pursuant to the order of the North
Dakota Suprenme Court. The Secretary of State did not have
legally sufficient petitions in hand to conduct a review unti
July 28, 1995.

To construe this statute otherwise would run counter to the
presuned |egislative intent that in enacting the statutory
review process in NDC C 8§ 16.1-01-10 the Legislature
intended a reasonable result and a result feasible of
executi on. See N.D.C.C § 1-02-38. Also, to artificially
conpress the time period for conducting this inportant review
m ght be counterproductive to the integrity and fairness of
the referral process.

Furt her nore, I am not awar e of any countervailing
constitutional or policy considerations in this case which
would mlitate against allowing the Secretary of State a
reasonable time of up to 35 days to pass upon the sufficiency
of the petitions in this case. There is no statew de el ection

i mm nent at which this measure nust appear on the ballot. As
soon as the Secretary of State conpletes his review of the
sufficiency of the petitions, the “committee for the
petitioners” will have its constitutionally mandated 20 days
for “correction and anmendnent” of the petitions. See N.D.
Const. Art. IIl, § 6.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL
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