LETTER OPI NI ON
95-L-278

November 30, 1995

M. Onen K. Mehrer

Stark County State's Attorney
PO Box 130

Di cki nson, ND 58602-0130

RE: N.D.C.C. § 12.1-34-02(18)
Dear M. Mehrer:

Thank you for vyour letter asking whether informal adjustnent
di spositions heard before a juvenile supervisor are considered
"proceedi ngs" or "juvenile delinquency proceedings" giving effect to
the rights of victins pursuant to N.D.C.C. § 12.1-34-02(18).

N.D.C.C. § 12.1-34-02(18) provides:

Victinse and witnesses of crinmes conmitted by juveniles are
entitled to the sane rights under this chapter in juvenile
del i nquency proceedings as in any other proceeding. In
addition, every victim or a wtness who is a mnor is
entitled to have that person's spouse, parent, guardi an,
and no nore than two other designated adults present wth
t hat person during any juvenile delinquency proceedi ngs.

This section was adopted as section 6 of Senate Bill 2264 by the 1995
Legislative Assenbly as a part of the conprehensive juvenile |aw
revisions. See 1995 N.D. Sess. Laws ch. 124. This section reaffirns
and clarifies victim and witness rights and responsibilities in
juvenil e delinquency proceedi ngs.

N.D.C.C ch. 12.1-34 relating to fair treatnment of victins and
wi tnesses has applied to juveniles' offenses which may result in
del i nquency adjudication since its adoption in 1987. Many of the
rights and responsibilities of victimse and witnesses listed in that
chapter are not dependent on the commencenment of adult or juvenile
court proceedi ngs.
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N.D.C.C. § 12.1-34-01(8) defines a "victini as:

a natural person who has suffered direct or threatened

physical, financial, or enotional harm where there is
probabl e cause to believe that the harm has been caused by
the comm ssion of a crimnal act. The term "victint
includes the famly nmenbers of a mnor, inconpetent,

i ncapaci tated, or deceased person.
In addition, NND.C. C. 8§ 12.1-34-01(9) defines a "wi tness" as:

any person who has been or is expected to be sunmoned to
testify for the prosecution whether or not any action or
proceedi ng has yet been comenced.

These definitions of persons within the protections of N.D.C.C ch.
12.1-34 are also not dependent on conmmencenent of adult or juvenile
court proceedi ngs.

N.D.CC 8§ 27-20-08 defines the comencenent of proceedings in
juvenile court.

A proceeding under this chapter may be conmenced:

1. By transfer of a case from another court as provided
in section 27-20-009;

2. By the court accepting jurisdiction as provided in
section 27-20-40 or accepting supervision of a child
as provided in section 27-20-42; or

3. In other cases by the filing of a petition as
provided in this chapter. The petition and all other
docunments in the proceeding nust be entitled "In the
i nterest of , a child".

An informal adjustnent under N.D.C.C. 8§ 27-20-10, is a pre-charge
di version procedure available to the juvenile supervisor or officer
of the court to intercede with a juvenile offender prior to the
filing of a petition. Unl ess juvenile court proceedi ngs have been
commenced under N.D.C.C. 8§ 27-20-08, no proceedi ng has been conmenced
in a juvenile court when the informal adjustnent procedure is
utilized.

The fact that a proceeding may not have been conmenced pursuant to
N.D.C.C. 8 27-20-08 through use of the informal adjustnment procedures
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does not mean the provisions of NND.C.C. ch. 12.1-34 do not apply to
victine and w tnesses of delinquent acts comritted by a juvenile
of f ender . Those rights and responsibilities applicable to non-
juvenil e delinquency offenses also apply to victins and w t nesses of
those delinquency offenses which nmay be chargeable in a juvenile
court. Therefore, determning what rights and responsibilities a
victimor witness of an offense commtted by a juvenile offender may
have under N.D.C.C. ch. 12.1-34 requires a review of what rights and
responsibilities a victimor wtness of an offense conmtted by an
adult offender, or an offense not within NND.C.C. ch. 27-20 such as a
traffic offense, may have.

Since an informal adjustnment under N.D.C.C. § 27-20-10 is not a

"proceeding” in juvenile court, this procedure is analogous to
precharge diversion of a non-juvenile delinquency offense. Li ke a
charge in adult court, a juvenile petition will trigger additiona

rights and responsibilities of victims and wtnesses not present
prior to the initiation of the petition. However, those rights and
responsibilities of victine and witnesses enunerated in ND.C. C. ch
12.1-34 not dependent upon the initiation of a charge or petition
will rennin. These rights may include, but are not limted to,
information regarding the status of the investigation, pretrial
rel ease, the services available to the victimor wtness, return of
property, and a notice of final disposition.

In addition, child victinse and witnesses of an offense conmitted by a
juvenile offender may be entitled to additional rights or services
under N.D.C.C. ch. 12.1-35. Like ND.C.C. ch. 12.1-34, these rights
and services may not be dependent on the charging of an offender in
adult or juvenile court.

In conclusion, al t hough i nformal di spositions under N.D.CC
8§ 27-20-10 are not "proceedings" it is nmy opinion that certain rights
and responsibilities of wvictinse and w tnesses under N D C. C chs.
12.1-34 and 12.1-35 would still exist.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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