LETTER OPI NI ON
95-L-60

March 9, 1995

M. Doug Mattson

Ward County State's Attorney
Ward County Courthouse

M not, ND 58701

Dear M. Mattson:

Thank you for your letter requesting clarification of the
Decenber 13, 1994, Attorney General's opinion addressed to
you. You request clarification regarding the neaning of the
appearance of inpropriety doctrine.

In the Decenmber 13, 1994, opinion, | concluded:

If the court was presented with a case in which a
conmm ssi oner had a financial i nt erest in the
| egislative matter being voted upon, and there was
no statute which could be interpreted as requiring
the conm ssioner to vote rather than abstain, it is
my opinion that the <court wuld look to the

appearance of inpropriety doctrine to determne
whet her the comm ssioner could vote. The North
Dakota Suprenme Court may determne that a county
conmm ssioner who has a personal financial interest

in a mtter of a legislative nature before the
county conm ssion may not vote on that matter.

The appearance of inpropriety doctrine has been applied by the
North Dakota Supreme Court to determ ne whether a judge has
acted in a manner that would give the appearance that the
judge was not inpartial in the judge's decisionnmaking. See,
e.g., Farm Credit Bank of St. Paul v. Brakke, 512 N.W2d 718
(N.D. 1994), and Sargent County Bank v. Wentworth, 500 N. W 2d
862 (N.D. 1993). The North Dakota Code of Judicial Conduct
provides that a judge is required to avoid inpropriety and the
appearance of inpropriety in all of the judge's activities.
Canon 2. The North Dakota Rules of Judicial Conduct require a
judge to "disqualify hinself or herself in a proceeding in
whi ch t he j udge' s inpartiality m ght reasonabl y be
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guestioned."” Section 3E(1).

Because there is no North Dakota statute which would apply to
prohibit a county conmm ssioner from voting on a matter in
whi ch the county comm ssioner has a financial interest, it is
my opinion that, if the matter was before the North Dakota
Supreme Court, the court nmay determne that, simlar to a
judge, a county comm ssioner has a duty to refrain from maki ng
a decision on a matter in which the county conm ssioner has a
personal financial interest. Thus, in the Decenber 13, 1994,
opinion, | concluded, "it is my opinion that the court would
|l ook to the appearance of inpropriety doctrine to determne
whet her the conm ssioner could vote."

The factual situation at issue involves a county conm ssion
voting on a zoning ordinance. The North Dakota Suprenme Court
has determ ned that the enactnment of =zoning ordinances is

| egislative, as opposed to judicial, 1in nature. Shaw v.
Burl eigh County, 286 N.W2d 792, 795 (N.D. 1979). 1In applying
the appearance of inpropriety doctrine to a |legislative
matter, | believe the North Dakota Supreme Court would take
into account the type and degree of personal interest
i nvol ved. The nore the type of interest is unique to the

county comm ssioner, and the nore substantial the interest,
the greater the likelihood of the North Dakota Suprenme Court's
determining that the interest involved raises a reasonable
guestion as to the county commi ssioner's inpartiality.

My opinion that the North Dakota Suprenme court would apply the
appearance of inpropriety doctrine to local zoning decisions
is supported by the recognition of potential bias in |ocal
deci si ons invol ving zoni ng:

[Clertain biases, nost notably those flowing from
personal and wunique interests, have nothing to do
with representative decisionmking and threaten

accuracy and |legitimcy concerns. Courts should
t herefore shape the contours of regulation to permt
the legitimate representative function of |ocal

| egislators but control biases which do not serve
t hat function.
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[T]he tolerability of particular conflicts should in
part turn on the degree to which they pose a threat

to zoning legitimcy and accuracy. In particular
this should nmean policing bias so as to guard
against the Ilikelihood a conflict wll inproperly

influence a decision and to further insure that
deci si ons appear to be fair and proper.

Societal intolerance for financial conflicts is easy

to wunderstand. They clearly interfere with the
ability to make accurate decisions by preventing an
obj ective assessment of data. Simlarly, the

legitimacy of zoning decisions is threatened by
financi al conflicts which tend to suggest the
ultimte crassness and corruption.

Mark Cores, "Policing Bias and Conflicts of Interest in Zoning
Deci si onnmaki ng" 65 N.D.L.Rev. 161, 196, 197, 202 (1989).

Recogni zing these concerns, it is likely the North Dakota
Suprenme Court would apply the "appearance of inpropriety”
doctrine, or sone simlar doctrine, to zoning decisions. See
generally id. at 197-216 for discussion of guidelines and

principles that apply to regulation of bias and conflicts of
interest in |ocal zoning decisions.

In conclusion, neither North Dakota statute nor North Dakota
case |law prohibits voting by a county comm ssioner who has a
personal financial interest in a matter. However, it is ny
opinion that if the matter was before the North Dakota Suprene
Court, the court would look to the appearance of inmpropriety
doctrine to determ ne whether a county comm ssioner who has a
personal financial interest in a matter of a |legislative
nature before the county comm ssion may vote on that matter

To avoid the whole issue of inpropriety, it is advisable for
your commi ssioner not to vote.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL
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