LETTER OPI NI ON
95-L-15

January 26, 1995

M. Brian D. G osinger
Assi stant State's Attorney
210 Second Avenue NW
Mandan, ND 58554

Dear M. Grosinger:

Thank you for your letter asking whether N.D.C.C. ? 57-22-03
allows a sheriff to collect wunpaid delinquent nobile hone
taxes, or distrain property to pay those taxes, w thout first

obtaining a judgnent or execution. If so, you also ask
whet her this procedure violates due process. See U. S. Const.
amend. XIV, ? 1; ND Const. art. |, ? 12. It is nmy opinion

that this nethod of collecting taxes is authorized by N.D C. C
? 57-22-03 and is constitutional.

Your letter refers to the collection of nobile honme taxes
i nposed under N.D.C. C. ch. 57-55. The provisions in N.D. C C
ch. 57-22 for collecting delinquent personal property taxes
al so apply to the collection of delinquent nobile honme taxes.
See N.D. Adm n. Code ? 81-02.1-01-10.

N.D.C.C. ? 57-22-03 provides in part:

The county treasurer, on the fifteenth day of
Oct ober, shall deliver the |list of unpaid delinquent
personal property taxes to the sheriff of his
county, who inmediately shall proceed to collect al
such taxes, and if they are not paid upon demand, he
shal | distrain sufficient goods and chattels
bel onging to the person charged with such taxes to
pay the same with penalties and costs.

(Enphasi s added.) This statute "requires the sheriff to
i mredi ately proceed to collect such taxes, and to distrain and
sell the property upon which the taxes are delinquent at
public vendue." Chicago, M & P. S. R Co. v. Bowran County,
153 N.W 986, 988 (N.D. 1915) (enphasis added).

Wrds in a statute should be given their ordinary neaning,
N.D.C.C. ? 1-02-02, and the word "immediately" is defined as



"[wWithout intermediary,” "directly,” or "[w]ithout delay."

The Anerican Heritage Dictionary 643 (2d coll. ed. 1991).
Therefore, | conclude that the word "imediately”" in N D. C C
? 57-22-03 nmeans that a sheriff shall collect the taxes or
distrain property to pay them as soon as the |list of

del i nquent taxes 1is provided, wthout first obtaining a
judgnment or execution. The question then becones whether this
summary col | ection procedure is constitutionally permtted.

"Due process requires notice and a neani ngful opportunity for
a hearing appropriate to the nature of the case." Powel | v.
Helle, 408 N W2d 737, 738 (N D. 1987), citing Logan V.
Zimerman Brush Co., 455 U. S. 422, 438 (1982). Mobi |l e home
owners nust apply every year for a tax permt from the county

director of tax equalization. N.D.C.C. ? 57-55-01.1. The
cost of each permt, or anmount of tax, is based on the
director's assessnment of the value of the nobile hone.
N.D.C.C. ? 57-55-04. An owner may challenge this assessnent
pursuant to the procedures in N.D.C.C. ch. 57-23. N. D. C. C.
? 57-55-04. 1. If denied relief by the county conm ssioners,
t he owner may appeal the decision to the district court. 1d.

In addition, N.D.C.C. ? 57-55-03 infornms nobile honme owners
when their taxes are due and becone delinquent. Noti ce of

this provision nust be displayed in the office of every nobile
home dealer and in every nobile hone park or |ot. N.D.C. C

? 57-55-08. If a nmobile honme owner has not paid the tax, the
county director of tax equalization wll give the owner "a
warning that if such person fails to conply within ten days
after the issuance of such warning, the director of tax
equal i zation may begin civil action against such person.”
N.D.C.C. ? 57-55-11. Al though N.D.C.C. ? 57-55-11 does not
expressly require that this warning be given before property
is distrained and sold under N.D.C.C. ? 57-22-03, its purpose

woul d be defeated if a sheriff could distrain and sell a
t axpayer's property before the warning was given. Harnoni zing
these two statutes, | believe that the warning required in

N.D.C.C. ? 57-55-11 nust be given before the taxpayer's
property is distrained and sold under N.D.C.C. ? 57-22-03, as
wel |l as before other civil action is taken.

Al of these proceedings would take place before the county
director of tax equalization notifies the sheriff that nobile
home taxes are delinquent and, therefore, before the sheriff
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could distrain and sell the taxpayer's property under N.D.C. C
? 57-22-03.1 Thus, a taxpayer is given anple notice and
opportunity to question the validity of the assessnent of such
taxes before they are collected. Conpare Sniadach v. Famly
Fi nance Corporation of Bay View, 395 U S. 337 (1969) (no
notice or hearing prior to garnishnent); Garrison Menorial
Hospital v. Rayer, 453 N.W2d 787 (N.D. 1990) (attachnent).

Consequently, | conclude that N D C.C. ? 57-22-03 does not
vi ol ate due process. This office previously reached the sane
result regarding taxes on general personal property. See

Letter from Attorney GCeneral Helgi Johanneson to Cerald Haga
(Novenber 3, 1969).

"The phrase 'due process of |aw does not necessarily nean a
judicial proceeding."” Pal mer v. MMahon, 133 U S. 660, 668
(1890). Over due process objections, the United States
Suprene Court has repeatedly held that the distraint of
personal property is an appropriate sunmary procedure for
collecting wunpaid delinquent taxes. Scottish Union and
National Ins. Co. v. Bow and, 196 U.S. 611, 632 (1905) (citing
cases).

The npde of assessing taxes in the States by the

Feder al governnent, and by all governnents, is
necessarily summary, that it wmy be speedy and
ef fectual . By summary is not mnmeant arbitrary, or
unequal , or i1l egal. It must , under our

Constitution, be lawfully done.

But that does not nean, nor does the phrase "due
process of |aw' nean, by a judicial proceeding. The
nation from whom we inherit the phrase "due process
of law' has never relied upon the courts of justice
for the collection of her taxes, though she passed
through a successful revolution in resistance to
unl awf ul taxation.

MMIllen v. Anderson, 95 U S. 37, 41 (1877). The distraint of
personal property for unpaid delinquent taxes is "purely an
executive process to collect the tax after the liability of
the party was finally fixed." Palnmer, 133 U S. at 6609.

'As the official responsible for determ ning whether
mobil e home taxes are paid or delinquent, it wuld be the
county director of tax equalization who notifies the sheriff
of any delinquent nobile honme taxes collected under N.D. C C

? 57-22-03, not the county treasurer.
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N.D.CC. ? 57-22-03 allows a sheriff to <collect unpaid
del i nquent nobile home taxes, or distrain property to pay
t hose taxes, without first obtaining a judgnent or execution.

Taxpayers have notice and an opportunity to be heard before
this summary procedure is used, and the United States Suprene

Court has held that it does not violate due process.
Therefore, | conclude that the statute is constitutional.
Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL
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