LETTER OPI NI ON
95-L-18

January 30, 1995

Ms. Patricia L. Burke

Burl ei gh County State's Attorney
514 East Thayer Avenue

Bi smarck, ND 58501

Dear Ms. Burke:

Thank you for our January 10, 1995, letter requesting ny
opi nion on whether a business such as G anour Shots nust be
l1censed pursuant to N.D.C.C. ch. 43-11. Specifically, you
question whether such a business is exenpt from licensure
pur suant to NDCC ?7  43-11-02(6). Based upon the
Information contained in your letter and attachnments, it is ny
understanding that d amour Shots arranges hair, provides
facial makeovers, and takes photographs. This opinion is
based upon the above understandi ng.

N.D.C.C. ? 43-11-13 provides that no person may engage in the
occupation of cosnetology or conduct a cosnetology salon

without first obtaining a |icense. "Cosnmet ol ogy salon" is
defined as "that part of any building wherein the occupation
of a cosnetologist is practiced.” N.D.C.C. ? 43-11-01(3).

"Cosnmet ol ogy"” is defined to include

arranging, dressing, «curling, waving, cleansing,
cutting, singeing, bleaching, coloring, or simlar
wor k, upon the hair of any person by any neans or
with hands or nechanical or electrical apparatus or
appliances, or by the use of cosnetic preparations,
antiseptics, tonics, lotions, creans, or otherw se,
massagi ng, cl eansi ng, stinmul ati ng, mani pul ati ng,
exercising, beautifying or simlar work on the
scalﬁ, face, neck, arnms, hands, bust or upper part
of the body, or manicuring the nails of any person.

N.D.C.C. ? 43-11-01(2).

It is clear that individuals providing services at d anopur
Shots are practicing cosnmetology. The individuals arrange and
curl hair and apply cosnmetic preparations to the face.
Because cosnetology 1s practiced at d amour Shots, d anpur
Shots is a "cosnmetology salon" as defined 1in section
43-11-01(3). Thus, unless pecifically exenpted, d anpur Shots
must be licensed pursuant to N.D.C.C. ch. 43-11.

N.D. C. C ? 43-11-02(6) provi des t hat t he l'i censure
requirenments of chapter 43-11 do not apply to "[s]ervices
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provided by retailers or their sales personnel trained in the
denonstration of cosnetics application if the cosnmetics are
aPpIied only with disposable applicators that are discarded
after each custoner denonstration.”

By its plain |anguage, the above exenption is limted to
"retailers" to the extent their sales personnel are trained to
denonstrate cosnetics application. The North Dakota State

Board of Cosnetol ogy, the agency statutorily responsible for
enforcing chapter 43-11, has interpreted this exception to
only apply to retailers of cosnmetics. The |legislative history

of House Bill No. 1288 adopting subsection 6 in 1989 is
consistent with the interpretation by the Board. "1 f passed,
[this Dbill] wll allow retailers and their traine sal es
personnel to better serve their customers when denonstrating
the application of cosmetics.” Hearing on H 1288 Before the
Senate Comm on Industry, Business, and Labor, 51st N. D. Leg.
(March 1, 1989) (Statenment of Rep. Rydell). "This bill would
allow trained sales personnel in retail establishments to
denonstrate the wuse of cosmetics to consunmers.” | d.

(Statenment of Sonna Anderson, Lobbyist for the North Dakota

Board of Cosnetol ogy). Because the Board's interpretation i
reasonable in light of the subsection's |anguage and history,
it nmust be respected. See Turnbow v. Job Service North
Dakota, 479 N.W2d 827, 828 (N.D. 1992); True v. Heitkanp, 470
N. W2d 582, 587 (N.D. 1991). In Iight of the plain Iangua?e
of subsection 6, as well as the Board's reasonable
interpretation thereof, the exception does not apply to
G amour  Shot s. G amour Shots is not a retailer of cosnetics.
d anour Shots is also not sinmply denonstrating the
application of cosnetics; it is providing the service of

beautifying the face and arranging hair.

The exenption in subsection 6 also does not apply to G anour

Shots because the exenption is Ilimted to "cosnetics
application.™ Al t hough not defined in chapter 43-11,
"cosnmetic" is generally understood to be a preparation

designed to beautify the body by direct application. The
Anerican Heritage Dictionary, 328 (2d coll. ed. 1991). Thus,
"cosnetic application" does not include the arranging or
styling of hair. Because these services are provided by
G ampur  Shots, d amour Shots is not exenpt from licensure
under N.D.C.C. ? 43-11-02(6).

In conclusion, it is my opinion that damour Shots is a
"cosnmetol ogy salon" as defined by N.D.C.C. ch. 43-11. It is
further nmy opinion that d anpbur Shots does not neet the
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licensure exception provided in N.D.C.C. ? 43-11-02(6), and
therefore nust be licensed pursuant to N.D.C.C. ch. 43-11 and
must conply with the rules and regulations pronul gated by the
Nort h Dakota Board of Cosnetol ogy.

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL

dab/ mh



