LETTER OPI NI ON
95-L-117

May 17, 1995

M. Richard W J son

McConn, Fisher, O son &
Dal ey, Ltd.

315 First Avenue N

PO Box 5788

Grand Forks, ND 58206-5788

Dear M. d son:

Thank you for your letter on behalf of the city of Emerado
requesting an opinion regarding the location of a hearing to
be held concerning an application for a water permt under
N.D.C.C. ch. 61-04. N.D.C.C. ? 61-04-06 provides that if "two
or nmore nunicipal or public use water facilities request a
| ocal hearing, the state engineer shall hold the hearing in
the county seat of the county in which the proposed water
appropriation site is located. The request nust be in witing
and nmust be made within fifteen days of when the notice of
application is mailed by the applicant pursuant to section 61-
04-05."

Any person who wants to appropriate water for municipal or
public wuses nust obtain a water permt from the state
engi neer. N.D.C.C. ? 61-04-02. The state engineer maintains
a water permt file for each permt granted. A city that has
received a permt can make arrangenments to deliver water to
other entities such as rural water associations, or vice
versa. The state engineer may or may not have know edge of
t hese arrangenents. In this case, the city of Enerado does
not hold a water permt but obtains its water from G and ForKks
Trail Water Users, Inc. In your letter, you refer to a water
permt application hearing where the <city of Cavalier
requested a l|local hearing and a local hearing was held. I n
the case of Cavalier, both the city of Cavalier and North
Val | ey Water Users Association, Inc., held water permts, and
thus both were on the list of rmunicipal or public use water
facilities provided to the applicant.

Section 61-04-05 specifies who a water permt applicant nmust



notify of a proposed appropriation. The list of those who
must be notified includes all persons holding water permts
for the appropriation of water within a radius of one mle
fromthe location of the proposed water appropriation site and
all municipal or public use water facilities in the county in
which the proposed water appropriation site is |ocated.

N.D.C.C. ? 61-04-05(2) and (3). The state engineer s
required to provide to the applicant a Ilist of those
individuals or entities the applicant is required to notify.

Id. Muni ci pal or public use water facilities have 15 days
after the applicant mils the notice to request a |ocal
heari ng. N.D.C.C. ? 61-04-06. The Ilist that the state

engi neer has been providing to water permt applicants only
contains those entities that hold their own water permts.

Whet her Enmerado is entitled to request a | ocal hearing depends
upon whether Enerado is a nunicipal or public use water
facility under N.D.C.C. ? 61-04-06. Words used in a statute
are to be wunderstood in their ordinary sense, unless a
contrary intention is plainly neant, but words defined in the

Century Code are to be wused as so defined. N. D. C. C.
? 1-02-02. Because a nunicipal or public water use facility
is not defined in the Code, it is not «clear whether it

enconpasses entities that do not thenselves hold water permts
but receive water from other entities that do hold water
permts.

Because "nmunicipal or public use water facility" 1is not
defined by statute, the ordinary and plain neaning of this
term nust be determ ned. See KimGo v. J.P. Furlong Enters.,
Inc., 460 N.W2d 694, 696 (N.D. 1990). The Anerican Heritage
Dictionary 484 (2nd <coll. ed. 1991) defines facility as
"sonet hi ng created to serve a particul ar function.™
"Muni ci pal or public use" neans:

the use of water by the state through its politica

subdi vi si ons, institutions, facilities, and
properties, and the inhabitants thereof, or by
uni ncor por at ed communi ti es, subdi vi si on
devel opnent s, rural wat er syst ens, and ot her

entities, whether supplied by the governnment or by a
privately owned public utility or other agency or
entity, for primarily donestic purposes, as defined
her ei n.

N.D.C.C. ? 61-04-01.1(8). These definitions indicate that a
muni ci pal or public use water facility is an entity created to
supply water primarily for donestic consunption, but they do
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not clearly resolve the question of whether an entity w thout
a water permt and which obtains its water from a permt
hol der is such a facility. These sections of the Century Code
therefore are anbiguous and of doubtful neaning in this
respect. See Kim Go, supra.

N.D.C.C. ? 1-02-39 provides that if a statute is anbiguous the
| egislative history, the consequences  of a particular
constructi on, and the admnistrative construction of the
statute can be considered to construe the statute.

The state engineer has a record of any facility using water
for municipal or public uses if that facility has obtained a
water permt from the state engineer. I nterpreting munici pal
and public use water facility to include everything created
for the purpose of using or distributing or nmaking avail able
wat er for rmunicipal or public purposes would require the state
engi neer to ascertain all such facilities, including many of
which the state engineer has no record in addition to those
which hold water pernts. When enacting a statute, it is
presunmed the Legislature intends a result feasible of
execution. N.D.C.C ? 1-02-38(4). A construction of N.D.C C
ch. 61-04 to require direct notice to entities of which the
state engineer has no record would be inpossible or nearly
i npossi ble to execute.

A review of the legislative history indicates that the state
engi neer provided considerable input into the drafting of the
bill that resulted in the 1993 amendnents to N.D.C.C. ?? 61-
04-05 and 61-04-06. See the Interim Commttee M nutes of the
Legi slative Council's Natural Resources Commttee (1992-93).
The mnutes reflect the follow ng:

In response to a question from Representative
Hokana, M. David Sprynczynatyk, State Engi neer,
said the State Water Comm ssion would provide a |ist
of water permtholders and nunicipal or public use
water facilities that a person applying for a water
permt under North Dakota Century Code Section
61- 04-05 would be required to notify.

I'n response to M. Sprynczynatyk' s coment s,
Representative Hokana proposed that this requirenment
be included in the bill draft.

It was noved by Representative Aarsvold, seconded by
Senator Langley, and carried on a voice vote that
the bill draft relating to water permt applications
be anmended to provide that the person applying for
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an application notify persons holding water permts
within a radius of one mle fromthe |ocation of the
proposed water appropriation site and nunicipal or
public use water facilities |ocated in the county in
which the proposed water appropriation site is
|located and that the notification be to those
persons on a list of permtholders provided by the
state engi neer.

Interim Committee M nutes of the Legislative Council's Natural
Resources Commttee (June 910, 1992) at 6 (enphasis added).
The legislative history therefore supports I|imting the
construction of the notice and hearing requirenents of
N.D.C.C. ch. 61-04 to recorded perm thol ders.

After the legislation was enacted, the state engineer's office
interpreted N.D.C.C. ch. 61-04 as requiring the state engi neer
to provide notice to municipal or public use water facilities
based on whether those nunici pal or public wuse water
facilities held water permts from the state engineer's
of fice. A reasonable interpretation placed on a statute by
the agency responsible for enforcing the statute is entitled
to deference, especially when the interpretation does not
contradict the statutory |[|anguage. Turnbow v. Job Service
North Dakota, 479 N.W2d 827, 830 (N.D. 1992).

Based on the above, it is ny opinion that the nunicipal or
public use water facilities which are required to be on the
list provided by the state engineer under N.D.C.C. ? 61-08-05
and which are entitled to request a |ocal hearing under
N.D.C.C. ? 61-04-06 are those facilities which hold their own
water permts. This opinion, however, does not prevent the
city from making a general request for a local hearing, which
decision is in the discretion of the state engi neer.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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