LETTER OPI NI ON
95-L-253

Novenber 8, 1995

M. Bryan R Dvirnak, CEO
Nort h Dakota Devel opment Fund
1833 East Bi smarck Expressway
Bi smarck, ND 58504

Dear M. Dvirnak:

Thank you for your letter requesting clarification of what client
information is available for disclosure and what information is to be
hel d confidential.

Article XI, Section 5 of the North Dakota Constitution provides that
all neetings of public or governnental bodies, or state agencies, or
any organi zation supported in whole or in part by public funds nust
be open to the public. This constitutional provision is codified at
N.D.C.C. 844-04-19 which provides that all such neetings shall be
open to the public “[e]xcept as otherw se specifically provided by
[ aw. ”

Simlar constitutional and statutory provisions apply to records of
public bodi es. Article X, Section 6 of the North Dakota
Constitution provides that “[u]nless otherw se provided by [aw', all
records of public bodies supported in whole or in part by public
funds nust be open and accessible for inspection during reasonable
of fice hours. The statutory provision for open public records is
found at ND.C.C 8§ 44-04-18 which provides that “[e]xcept as
ot herwi se provided by law’ all records of public bodies nmust be open
and accessible to the public. The exceptions to these provisions
must be specific. Hovet v. Hebron Public School Dist., 419 N W2d
189 (N.D. 1988).

The follow ng statutes create exceptions to the open nmeeting and open
record requirenents for the North Dakota Devel opnment Fund (NDDF) by
providing for the confidentiality of certain information:

10- 30. 5- 07. Confidentiality of corporation records. The
followi ng records of the corporation are confidential:

1. Commerci al or financial information, whether obtained
by the corporation directly or indirectly, of any
entity in which an equity interest is purchased or
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considered for purchase, to which a |oan has been
made, or capital otherwise provided, wunder this
chapter.
2. Internal or interagency nenoranduns or |etters which

woul d not be available by law to a party other than
inlitigation with the corporation

44-04-18.4. Confidentiality of trade secret, proprietary,
comerci al, and financial informtion.

1. Trade secret, proprietary, comercial, and financia
information is confidential if it is of a privileged
nature and it has not been previously publicly
di scl osed.

N.D.CC 8§ 12.1-13-01 provides that any person who “in know ng
violation of a statutory duty inposed on him as a public servant”
di scl oses any confidential information “which he has acquired as a

public servant” is guilty of a class C felony. A violation of the
open records |aw, N.D. C. C 8§ 44-04-18, is punishable as an
i nfraction.

However, certain economc developnent records are exenpt from
di scl osure under N.D.C.C. 8§ 44-04-18.2. That section provides:

1. The following economc developnent records and
informati on are not public records subject to section
44-04-18 and section 6 of article Xl of the
Constitution of North Dakot a:

a. Records and information pertaining to a
prospective |ocation of a business or industry,
including the identity, nature, and |ocation of
the business or industry, when no previous
public disclosure has been made by the business
or industry of the interest or intent of the
business or industry to locate in, relocate

within, or expand within this state. Thi s
exenpti on does not include records pertaining to
the application for permts or i censes
necessary to do business or to expand business
operations wthin this state, except as

ot herwi se provided by |aw

b. Trade secrets and comrerci al or financial
i nformati on received froma person, business, or
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industry that is interested in or is applying
for or receiving financing or technica
assi st ance, or ot her forms of busi ness
assi st ance.

2. Section 44-04-19 and section 5 of article XI of the
Constitution of North Dakota do not apply to that
part of a neeting of a public econon c devel opnent
agency held to consider or discuss records and
information exenpt from public inspection under
subsection 1 if:

a. The partial closure of the nmeeting is authorized
under this subsection by a notion nade and
carried in a neeting open to the public;

b. Only the records and information exenpt from
public inspection under subsection 1 are
consi dered or discussed at the closed portion of
t he neeting; and

C. Fi nal action concerning the records and
information is taken at a neeting open to the
publi c.
N.D.C.C. § 44-04-18.2(1) outlines a separate category of information
that is exempt from the disclosure requirements of N.D. C C
8§ 44-04-18 and Section 6 of Article X of the North Dakota
Constitution. Wiile this information is not considered an open

record under N.D.C.C. 8§ 44-04-18.2, it is not included within the
definition of confidential information under N.D.C.C. § 10-30.5-07.
As | previously opined, absent a statute's requiring the records to
be open or a statute prohibiting disclosure, the adm nistrator of the
agency having custody of the records nmay exercise discretion in
determ ning whether to disclose an exenpt record. See 1994 N.D. Op.
Att’y Gen. L-194.

In your letter you inquire about the confidentiality and disclosure
paraneters for the Bank of North Dakota. Confidentiality and
di scl osure provisions for the Bank of North Dakota are specifically
provided by statute in ND.C.C. ch. 6-08.1 and ND.C.C. 8§ 6-09-35.

N.D.C.C. ch. 608.1 governs the disclosure of custoner information
for all financial institutions in the state, including the Bank of
North Dakot a. N.D.CC 8 6-08.1-03 provides that a financia
institution may not disclose “custonmer information” wunless the
disclosure is made: (1) pursuant to consent granted by the custoner;
(2) to a person or a governnental agency or |aw enforcenent agency
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pursuant to valid |legal process; (3) for the purpose of reporting a

suspected violation of the |aw N.D.CC 8§ 6-08.1-01 defines
“custonmer information” to nean either: (1) any original or any copy
of any records held by a financial institution pertaining to a

custonmer’s relationship with the financial institution; or, (2) any
i nformation derived froma record described in the statute. ND. C C
8§ 6-08.1-02 provides for certain exenptions from the requirenents of
Chapter 6-08.1, including disclosures required or permtted under the
Internal Revenue Code or the Uniform Conmercial Code.

N.D.C.C. 8 6-09-35 also provides for the confidentiality of bank
records in the Bank of North Dakota. This section provides that the
follow ng records of the Bank of North Dakota are confidential: (1)
conmercial or financial information of a customer; (2) internal or
i nteragency nenoranduns; (3) information contained in exam nation,
operating, or condition reports; (4) information obtained from the
state departnent of banking and financial institutions which is not
avai l able under N.D.C.C. 8§ 6-01-07.1; and, (5) the reports by a Bank
of North Dakota officer or nmenber of the advisory board of directors
concerni ng personal financial statenents.

While the statutory confidentiality and disclosure requirenments for
the Bank of North Dakota are sonmewhat simlar to the requirenents
applicable to the NDDF, only those matters specifically provided for
by the statutes applicable to the NDDF will be exenpt from the open
record and neeting requirenents of the law. As indicated above, “al
commercial or financial information” provided by an entity is
confidential. N.D.C.C. 8§ 10-30.5-07. Exceptions to the open public
nmeeting and record requirenments nust be specific and will be narrowy
construed. Hovet, supra. Nevert hel ess, the term “conmercial and
financial information” enconpasses a broad range of information. See
1994 N.D. Op. Att'y Gen. L-1 and 1994 N.D. Op. Att'y Gen. L-194.

The basic public policy in favor of disclosure of governnent-held
information and the statutory penalty attendant thereto, nust be
bal anced against the broad definition of confidential information
applicable to the NDDF, and the greater statutory penalty for the
unaut hori zed di scl osure of such information. Wile the determ nation
of which information is confidential and which information may be
disclosed will need to be nmade on a case-by-case basis, it is ny
opinion that the present practice of the NDDF, as outlined in your
letter, to only release the following information: (1) the nane of
the borrower; (2) the location of the project; and (3) the origina

transacti on anount acted upon by the board, is not appropriate. This
practice assunmes that every other record on file is either
confidential or exenpt, and it cannot be said w thout an exam nation
of the file that this would be correct. Any other public (non-
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confidential or nonexenpt) information nust also be disclosed upon
request.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

DER\jrs



