LETTER OPI NI ON
95-L-142

June 20, 1995

M. August C. Draeb
City Attorney

P. O Box V

Hebron, ND 58638

Dear M. Draeb:

Thank you for your letter inquiring about the inclusion of the
Hebron City Fire Department and the Hebron Vol unteer Ambul ance
Service within the audit review and report of the city of
Hebr on.

N. D. C. C. 8§ 54-10-14 requires biennial audits of various
political subdivisions including cities, rural fire protection
districts, rural ambulance service districts, and firemen's

relief associ ati ons. However, no separate audi ting
requirenent is provided for city fire departnents or anbul ance
services, whether paid or volunteer. N.D.C.C. § 54-10-14
all ows any political subdivision, at its option, to be audited
by a certified public accountant or licensed public accountant
rather than by the State Auditor. In either case, the

accountant nrmust conply with generally accepted governnment
auditing standards for audits of political subdivisions, as a
condition to the approval of the audit by the State Auditor
and authorization for the political subdivision to pay the
public accountant for auditing services. ND C C. 8§ 54-10-14.

The generally accepted governnent auditing standards that are
required to be followed by the State Auditor are contained in
a publication entitled “Governnent Audi ting Standards”
published by the Conptroller General of the United States.
That publication states that financial audits, anmong other
things, provide a reasonable assurance about whether the
financial statenents of an audited entity present fairly the
financial position, results of operations, and cash flows in
conformty wth generally accepted accounting principles.
Gover nnent Auditing  Standards (1994), pp. 12-13. The

aut horitative body for generally accepted accounti ng
princi pl es is, for gover nnment audi ting pur poses, t he
Governnental Accounting Standards Board (GASB). Gover nnent

Audi ting Standards (1994), p. 13, n. 1. The statenents of
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standards or principles of the GASB are contained in a GASB
publication entitled “Governmental Accounting and Financi al
Reporting Standards.”
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In GASB Statenent No. 14, the concept underlying the
definition of the financial reporting entity is that elected
officials are accountable to their constituents for their
actions. Governnmental Accounting and Financial Reporting
St andards 322 (1993). The financial reporting entity is
defined to consist of the primary governnent, organizations
for which the primary governnent is financially accountable,
and ot her organizations for which the nature and significance
of their relationship with the primary governnent are such
t hat exclusion would cause the reporting entity’s financial
statements to be m sleading or inconplete. I1d. *“The nucleus
of a financial reporting entity usually is a primry
government.” 1d.

According to GASB Statement No. 14, “[a] primary governnent is
any state governnment or general purpose |local governnent
(rmunicipality or county).” 1d. at 323. A primary governnment
is also a special-purpose governnment (for exanmple, a schoo
district or a park district) that neets all of the follow ng
criteria:

a. It has a separately el ected governing body.

b. It is legally separate.

cC. It is fiscally independent of other state and | oca

gover nnment s.

I d. “A primary government consists of all the organizations
that make up its legal entity. All  funds, organizations,
institutions, agencies, departnents, and offices that are not
legally separate are, for financial reporting purposes, part
of a primary governnent. If an organization is part of a
primary governnent, its financial data should be included with
the financial data of the primary governnment.” 1d. A legally

separate organi zation is one created as a body corporate or a
body corporate and politic, or one that otherw se possesses
the corporate powers that would distinguish it as being
legally separate from the primary governnent. I d. Fi scal
i ndependence exists if the entity can determne 1ts budget
wi t hout another governnent’s having the authority to approve
and nodify the budget, the entity can |levy taxes or set rates
or charges wi thout approval by another governnent, and if the
entity can issue bonded debt w thout approval by another
governnment, anong other elements indicated in GASB Statenment
No. 14. Id.

Cities have the power to purchase, manage, and maintain a
system of waterworks including providing for a water supply,
fire stations, fire signals, fire engines, or fire apparatus
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that may be of use in the prevention and extinguishment of
fires. N.D.C.C. § 40-05-01(36). Cities may also purchase
firefighting equipment on an enmergency basis and nay levy a
tax to provide additional funds to neet operational costs of
establishing fire stations wupon approval of the electors.
N.D.C.C. 88 40-05-09 and 40-05-09. 1.

N.D.C.C. 8§ 26.1-03-17 provides for the collection of an

insurance premium tax on certain lines of insurance. The
revenue from that insurance tax is deposited into the
insurance tax distribution fund for distribution to eligible
entities. N.D.C.C. § 18-04-04.1. Eligible entities are
cities, one or nmore townships, or fire districts. N.D.C. C

§ 18-04-01. The State Insurance Conmi ssioner distributes the
i nsurance premum tax revenue to eligible entities that have
filed certificates of existence pursuant to NDCC 8§
18- 04-02. N.D.C.C. § 18-04-01. The Insurance Conmm ssioner
distributes revenues for city fire departnments to the city
audi t or. N.D.C.C. 88 18-04-05, 18-04-07. The manner in which
the insurance prem um tax proceeds are disbursed by the city
auditor to the fire departnment depends on how the fire
departnment is organized. N. D.C.C. § 18-04-07.

A city nmay establish, mintain, contract for, or otherw se
provi de anbul ance service for the city, and may buy, rent,
| ease, or ot herwi se contract for necessary vehicl es,
equi prment , facilities, or services to provide for the
anbul ance service. N D.C.C. 8§ 23-12-08, 57-15-51.

As indicated above, North Dakota cities have various powers
with respect to fire and anbul ance departnents serving those
cities. However, no North Dakota statute provides for a city
governnment entity separate from the city to provide fire or
anbul ance servi ces. Therefore, if a city’'s fire or ambul ance
departnment is not a nonprofit corporation contracting with the
city, a rural fire protection district organized under
N.D.C.C. ch. 18-10, a rural fire departnent certified by the
State Fire Marshal (N.D.C.C. 8§ 18-04-04), or a rural ambul ance
service district organized under N.D.C.C. ch. 11-28.3, then
the city fire or anbul ance department is part of the primry
governnment of the city for auditing purposes.

The certificate of fire departnent existence filed with the
State Fire Marshal for the Hebron Volunteer Fire Departnment in
January 1995 indicates that the reporting entity is the Hebron
Vol unteer Fire Departnent, and that its funding is in the
annual budget of the city of Hebron. State Health Depart nment
records for the licensing of anmbul ance services under N.D.C. C
ch. 23-27 show a license issued to the Hebron Anmbul ance
Servi ce. Your letter indicates that the Hebron Ambul ance
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Service “operates under the” Hebron Vol unteer Fire Departnent.
This statement inplies that the Hebron Anmbul ance Service my
receive taxpayer funds through the Hebron Volunteer Fire
Depart nent.

It is my opinion that if the Hebron Volunteer Fire Departnment
or Hebron Anmbul ance Service is funded entirely or in part

t hrough taxpayer funds, including insurance prem um taxes
payable to the city or other city budgeted funds, and it is
not a rural fire protection district, rural anbul ance
district, a rural fire departnent certified by the State Fire
Marshal, or a nonprofit corporation nerely contracting wth

the city of Hebron, then all of its financial records are part
of the primary governnent of the city of Hebron according to
t he Governnental Accounting Standards Board and, therefore,
must be audited with the regular audit of the city of Hebron
for conpliance with generally accepted governnment auditing
st andar ds.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

rel/ pg



