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- QUESTI ON PRESENTED -

Whet her the petition subm ssion deadline of five p.m contained in
NND.C.C. 8 16.1-01-09(7) 1is invalid for initiative petitions
subm tted pursuant to Article 111, Section 5 of the North Dakota
Constitution and, if this statutory deadline is invalid, by when
such petitions nmust be fil ed.

- ATTORNEY GENERAL’ S OPI NI ON -

It is my opinion that the five p.m petition subm ssion deadline
contained in N.D.CC. 8 16.1-01-09(7) is invalid for initiative

petitions submtted pursuant to Article 111, Section 5 of the
North Dakota Constitution and that proponents of an initiated
petition would have wuntil mdnight on the deadline date for
subm tting such petitions to the Secretary of State.

- ANALYSI S -
Article Ill, Section 5 of the North Dakota Constitution provides,

in part, as follows:

An initiative petition shall be submtted not |ess than
ni nety days before the statewi de election at which the
neasure is to be voted upon. A referendum petition may
be submitted only within ninety days after the filing of
the neasure with the secretary of state.

N.D.C.C. § 16.1-01-09(7) provides that *“[a] petition nust be
submtted to the secretary of state by five p.m on the day
designated as the deadline for submtting the petition.” I n
Husebye v. Jaeger, 534 N.W2d 811 (N.D. 1995), a case dealing with
the validity of the statutory five p.m deadline for submtting

referendum petitions, the court determ ned that N. D. C. C
8§ 16.1-01-09(7) is unconstitutional. 1d. at 816. The court held
that “[a]rt. 111, 85, ND Const., allows subm ssion of referral
petitions until mdnight of the 90th day.” 1d. at 814.

The court in Husebye was concerned with the subm ssion deadline
for referendum petitions. Article 111, Section 5 of the North
Dakota Constitution allows a referendum petition to be submtted
only within 90 days after the filing of the neasure with the
Secretary of State. On the other hand, an initiative petition

must be submitted not |ess than 90 days before the statew de
el ection at which the neasure is to be voted upon. N. D. Const.
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art. 111, §65. VWil e the subm ssion deadlines in both instances
concern 90-day tinme periods, the initiative petition is keyed off
of the date of a statewide election whereas the referendum
petition subm ssion deadline commences after the filing of the
nmeasure with the Secretary of State.

Neverthel ess, the court in Husebye indicated that in counting the
90 days for submtting petitions the days are to be full 24-hour
periods running from mdnight to mdnight. 534 N.W2d at 814.
The court adopted the line of case |law authority holding that
because a day generally neans a full 24-hour period running from
m dnight to mdnight, a petition may be filed at any time until
m dni ght of the |ast day. Id. The Husebye court further noted
that a statute which shortens the constitutionally prescribed
period for subm ssion of petitions hanpers, restricts, or inpairs
the powers reserved to the people and thus violates Article 111
Section 1 of the North Dakota Constitution which provides that
Article 11l is self-executing and that laws nmy be enacted to
facilitate and safeguard but not hanper, restrict, or inmpair the
powers. 1d. at 816.

This reasoning applies with equal force to the petition subni ssion
deadline for initiative petitions. For the same reasons
articulated by the court in Husebye, it is my opinion that if
faced with the question presented here, the North Dakota Suprene
Court would rule that the proponents of an initiated petition
woul d have until m dnight of the deadline date for submtting such
petitions to the Secretary of State and that N. D. C. C
8§ 16.1-01-09(7) as applied to initiative petitions is also
constitutionally invalid in that it hanpers, restricts, or inpairs
the powers reserved to the people by Article 11l of the North
Dakota Constitution.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. | t
governs the actions of public officials until such tinme as the

gquestion presented is decided by the courts.

Hei di Hei t kanp
ATTORNEY GENERAL

Assi sted by: John J. Fox
Assi stant Attorney General
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