STATE OF NORTH DAKOTA
ATTORNEY GENERAL'S OPI NI ON 95- F-05

Dat e i ssued: June 21, 1995

Request ed by: Charlie Whitman, Bismarck City Attorney

- QUESTI ON PRESENTED -

Whet her the tax exenptions in N.D.C.C. 8§ 57-02-08(7) and (9)
for property used for "public worship” or "religious services"
unconstitutionally restrict the exenption in Article X,
Section 5 of the North Dakota Constitution for property used
exclusively for religious "purposes."”

- ATTORNEY GENERAL'S OPI NI ON -

It is my opinion that the exenption in Article X, Section 5 of
the North Dakota Constitution for property used exclusively
for religious purposes is supplenented rather than restricted
by the exenmptions in N.D.C.C § 57-02-08(7) and (9) because
Article X, Section 5 is self-executing except for the savings
provision in the |ast sentence, which does not apply to that
exenpti on.

- ANALYSI S -

In enacting a statute, it is presunmed that the Legislature
intended to conply with the North Dakota and United States
constitutions, and any doubt nust be resolved in favor of the

statute's validity. N.D.C.C. 8 1-02-38(1); State ex rel.
Johnson v. Baker, 21 N W2d 355, 357 (N.D. 1945). Thi s
presunption IS concl usi ve unl ess t he statute clearly

contravenes the state or federal constitution. State v. Hegg,
410 N.W2d 152, 154 (N.D. 1987). Furthernmore, a statute may
be decl ared unconstitutional only upon the concurrence of four
out of five justices of the North Dakota Suprenme Court. N. D.
Const. art VI, 8 4. The opinion of an Attorney General is not
binding on the judiciary. Therefore, it has been this
office's policy to refrain from calling into question the
constitutionality of a statute wunless it is clearly and
patently unconstitutional.

"Al'l property in this state is subject to taxation unless
expressly exenpted by |aw " N.D.C.C. § 57-02-03. Taxpayers
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have the burden of proving that their property is exenpt from
t ax. YMCA of NDSU v. Bd. of County Commirs, Cass
County, 198 N.W2d 241, 244 (N.D. 1972). Tax exenptions are
strictly construed against taxpayers, but courts should
liberally construe the term "religious” to fulfill the intent
of constitutional and statutory provisions. Lut heran Canpus
Council v. Bd. of County Conmmirs, Ward County, 174 N. W 2d 362,
365-66 (N.D. 1970).

Your letter specifically concerns property used exclusively
for adm nistrative support of religious organizations rather
than religious worship services or as a residence for clergy.
Article X, Section 5 of the North Dakota Constitution
(formerly Article X, Section 176) currently provides in part:

[Plroperty used exclusively for schools, relidgious,
cenetery, charitable, or other public purposes shal

be exenpt from taxation. . . . Provided that all
taxes and exenptions in force when this anmendnment is
adopted shall remain in force until ot herw se

provi ded by statute.

(Enphasi s added). Simlar constitutional exenptions have been
interpreted to include property used as the admnistrative
offices of a religious organization, because these offices are
property "incidental to and reasonably necessary for the
acconplishment” of the organization's religious purposes. Bd.
of Trustees of the Kansas E. Conference of the United
Met hodi st Church v. Cogswel |, 473 P.2d 1, 11 (Kan.
1970) (quotation omtted); Christian Refornmed Church in North
Anerica v. City of Grand Rapids, 303 N.wW2d 913, 919 (M ch.
Ct. App. 1981). See also 1981 N.D. Op. Att'y Gen. 81-13 at 34
(property must be reasonably necessary for religious
pur poses). Guided by these interpretations of simlar
constitutional exenpti ons, it is my opinion that the
adm ni strative offices of a religious organization are
property used for religious purposes under Article X, Section
5 of the North Dakota Constitution. \Whether the property you
describe is so used, and whether that use is exclusive, are
gquestions of fact that the City nust determ ne.

Apparently anticipating this interpretation of Article X
Section 5, you ask whether it conflicts wth NDCC
8§ 57-02-08(7) and (9), which exenpt fromtax:

Al'l houses used exclusively for public worship, and
lots or parts of |ots upon which such buildings are
erected, and any dwellings belonging to religious
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organi zations intended and ordinarily used for the
residence of the bishop, priest, rector, or other
mnister in charge of the services of the church,
together with the lots upon which the sane are
si tuat ed.

All real property . . . owned by any religious
corporation or organization, upon which there is a
building used for the religious services of the
organi zation, or upon which there is a dwelling

used for the residence of the bishop, priest,
rector, or other mnister in charge of services,
must be deenmed to be property used exclusively for
religious services, and exenpt from taxation .o
Al r eal property owned by any religious
corporation or organization and used as a parking
ot by persons attending religious services is
exenpt from taxation. All taxes assessed or |evied
on any of the property, while the property is used
for religious purposes, are void.

According to your letter, the admnistrative offices in this
case are not wused for public worship services or as a
residence for clergy, so the exenption in subsection 7 does

not apply. See Christian Church of OGhio v. Linbach, 560
N.E.2d 199, 200 (Ohio 1990)(adm nistrative offices do not
facilitate public worship services). Thus, the question

remai ning under N.D.C.C. §8 57-02-08 is whether these offices
are "a building used for the religious services of the
organi zation" under subsection 9.

The phrase "religious services" is not defined in N D C C
8§ 57-02-08. Wirds and phrases not defined in a statute are to
be given their plain and ordinary neaning. N. D. C. C.

8§ 1-02-02. There are several nmeanings of "service," but when
conbined with the term"religious,” the termcould nmean either

"[al]cts of devotion to God," or "[a] religious rite" or
cerenony. The Anerican Heritage Dictionary 1121 (2d. coll
ed. 1991). This phrase nmust also be "construed according to

the context” of the statute. N.D.C.C. 8 1-02-03. As used in
subsection 9, the phrase "religious services" refers not to a
private act of devotion, but to a religious event presided
over by a nenmber of the clergy or other mnister and attended
by people who may use a parking | ot.

Statutes should be construed to give neaning to every part,
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and as this office has noted, there is "a great simlarity
bet ween" subsections 7 and 9. 1970 Op. Att'y Gen. 394, 398.

Nevert hel ess, when viewed in context, the meaning of
"religious services" is reasonably clear. Thus, it is ny
opinion that the phrase "religious services" is limted to

religious "rites" or worship services. This interpretation is
consistent wth North Dakota Conference Association of
Sevent h-Day Adventists v. Bd. of County Commrs, Stutsnan
County, 234 N W2d 912, 916 (N.D. 1975), in which exenpt
property was used as residences for ordained mnisters who
pr esi ded over religious wor shi p services i n area
congregations.

Al t hough subsection 9 does not directly exenmpt from tax all
property used for religious purposes, the final sentence in
t hat subsection could be interpreted as doing so indirectly by

maki ng any such taxes void. Until 1989, that sentence voided
all taxes on "any such property, while the sane was so used
for religious purposes.” See 1989 N.D. Sess. Laws ch. 690,

8 1 (enphasis added). This sentence incorporated by reference
the property and uses previously discussed in the subsection.
The wunderlined ternms were deleted in 1989, but "such" was
replaced with "of the,” so the sentence continues to apply
only to the property and uses described in the subsection.

As your letter and the above analysis illustrate, property can
be exenmpt from tax under Article X, Section 5 of the North
Dakot a Constitution but not exenmpt from tax under
N.D.C.C. 8 57-02-08(7) and (9). Property can al so be exenpt

under these subsections but not Article X, Section 5. See
1981 N.D. Op. Att'y GCen. 81-81. A constitutional provision
normally prevails in a conflict with a statute. Article X,
Section 5, quoted above, is self-executing except for the
savings provision in the last sentence. Lut heran Canpus
Counci |, 174 N.W2d at 367 (Teigen, CJ., concurring
specially); 1970 Op. Att'y Gen. at 395, Thus, unless this
savings clause applies, property used exclusively for
religious purposes is exenpt from tax w thout an enactnent of
the Legislature. This office has previously reached simlar

concl usi ons. See 1994 N.D. Op. Att'y GCen. 94-07 (property
used for charitable or public purposes exenpt under Article X
Section 5 but not N.D.C.C. § 57-02-08); 1981 N.D. Op. Att'y
Gen. 81-13 (excess of two acres used exclusively for religious
pur poses exenpt under Article X Section 5 but not
N.D.C.C. 8 57-02-08(9)).

Before the current constitutional exenption for property used
exclusively for religious purposes was adopted in 1918, forner
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Article X, Section 176 of the North Dakota Constitution
provided that "the legislative assenbly shall by a general |aw
exenpt from taxation property used exclusively for . . .
religious . . . purposes.” See 1913 N.D. Sess. Laws ch. 130
(enphasi s added). The predecessor to N.D.C.C. § 57-02-08(7)
in effect in 1918 exenpted from tax "all houses used
exclusively for public worship and the lots and parts of lots
upon whi ch such houses are erected.” Conpiled Laws of North
Dakota of 1913, § 2078; 1907 N.D. Sess. Laws ch. 218, 8§81
The predecessor to N.D.C.C. § 57-02-08(9) in effect at the
sane tinme provided:

Property used exclusively for religious purposes is
exenpt from taxation as hereinafter provided. Al
real property, not exceeding one acre in extent,
owned by any religious corporation or organization
upon which there is a building used for the
religious services of such organization, or upon
which there is a dwelling and usual outbuildings,
intended and ordinarily used for the residence of
the bishop, priest, rector, or other mnister in
charge of such services, shall be deemed to be
property used exclusively for religious services,
and exenpt from taxation, whether such real property
consi st of one tract or nore.

Conpiled Laws of North Dakota of 1913, 8§ 2079 (enphasis
added); 1901 N.D. Sess. Laws ch. 160. Thus, as with current
| aw, these statutes in 1918 did not exenpt all property used
exclusively for religious purposes, but only property used for
public worship or religious services that furthered those
pur poses. | ndeed, by incorporating the phrase "religious
pur poses” at the beginning of the subsection, and then
restricting the exenption to property used only for "religious
services," the Legislature appears to have purposely
restricted the exenption required by the constitution.

Unlike the current constitutional exenmption, former Article
Xl, Section 176 was not self-executing, but nmandated action by
the Legislature. Engstad v. Grand Forks County, 84 N.W 577

578 (N.D. 1900). In Engstad, the Legislature had enacted a
tax exenption only for property belonging to charitable
institutions, but Article XI, Section 176 required the
Legislature to exenpt from tax all property used for
charitabl e purposes, whether owned by institutions or private
persons. The Suprenme Court concluded that although the

statutory exenption was narrower than mandated by the
constitution, it was nevertheless valid. Engstad, 84 N. W at
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579. This decision was |imted to property used for
charitabl e purposes. However, the sanme rationale would have
applied to property used for religious purposes. Therefore,
al though the statutory exenptions were narrower than nandated
by the <constitution, it appears that property used for

religious purposes but not public worship or religious
services was not exenpt from tax when the current
constitutional exenption was adopted in 1918. As a result, if
the savings clause applied to the 1918 anmendnent, such
property would remain nonexenpt today unless otherw se
provi ded by | aw.

This savings clause "freezes the exenptions and property
subject to tax as they existed upon the adoption of the
amended version of [former] 8§ 176 until the Legislature
provi des for other nmethods of taxation of exenptions.” 1970
N.D. Op. Att'y Gen. at 395. This provision was first added to
the <constitution in 1914 and retained when the current
exenption was added to former Article X, Section 176 in 1918
by initiated measure. See 1919 N.D. Sess. Laws ch. 90; 1913
N.D. Sess. Laws ch. 103. Although this savings provision was
retained by the 1918 amendnent, its text refers to the changes
caused by "this anmendnent,” whi ch would continue to be the
1914 anendnent. It is therefore my opinion that the savings
clause in Article X, Section 5 of the North Dakota
Constitution does not apply to the amendnents adopted in 1918,
which would include the current exenption for property used
exclusively for religious purposes.

This conclusion is supported by the changes made to this
section by the 1918 anmendnent. Wth overstrikes through the
del eted text and the new text underlined, former Article X,
Section 176 as anmended in 1918 provi ded:

Taxes shall be wuniform upon the sanme class of
property; i ncl udi ng franchi ses within t he
territorial limts of the authority levying the tax;

- ) The | eqgislature may by | aw
exenpt any or ajl_classes of personal property from
taxation and within the neaning of this section,

fixtures, bui | di ngs and i nprovenents of every
character, whatsoever, upon land shall be deened
personal property. The property of the United

Statess- and of the state, county and nunicipal

cor por at i ons;—shatt+—be—exenrpt—Fromtaxation— and the
el ocios N AL Al
freomtaxationr property used exclusively for schools,
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religious, cenmetery, <charitable or other public

pur poses;,—ant—persenal—property—to—any—afrpuhrt—not
. . . . @ - . .

: — shall be
exenpt from taxation. Except as restricted by this
article, the legislature may provide for raising
revenue and fixing the situs of all property for the
purpose of taxation. Provided that all taxes and
exenptions in force when this anmendnment is adopted
shall renmnin in force—nAthe—sare—ranrner—and—to—the
safre—extent— until otherw se provided by statute.

Conpare 1919 N.D. Sess. Laws ch. 90 with 1913 N.D. Sess. Laws
ch. 103.

Because this amendnent was adopted as an initiated neasure,
there is no legislative history that can be used to determ ne

its purpose. However, as seen from the |anguage del eted and
added by the amendnent, it nmade three substantive changes.
First, it authorized the Legislature to exenpt persona
property from taxation. Second, it affirmed the general
authority of the Legislature to raise revenue and fix the
| ocati on of property. Finally, and nost inportant for the

guestion you ask, this amendnment made the exenptions in that
section self-executing rather than a mandate to the
Legi sl ature, effectively overruling the Suprenme Court's
decision in Engstad which had been affirmed just two years
earlier in State ex rel Linde v. Packard, 160 N.W 150, 156
(N.D. 1916).

The clear purpose of nmaking these exenptions self-executing
was to renpove the discretion of the Legislature under Engstad
to restrict exenptions that are only nmandated by the
constitution. It would defeat this purpose to conclude that
the amendnment's deliberate removal of the Legislature's
di scretion was ineffective under the savings provision unless
the Legislature "otherw se provided by statute.” The only way
to give effect to this change is to follow the plain meaning
of the savings provision and conclude that it only applies to
the 1914 anendnent.

In summary, Article X, Section 5 of the North Dakota
Constitution is self-executing except for the savings
provision in the last sentence, which does not apply to the
exenption in that section for property used exclusively for
religious purposes. Therefore, because this exenption is
effective regardless of statutory authority, subsections (7)
and (9) of N.D.C.C. 8 57-02-08 supplenent rather than restrict
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t hat exenption.
- EFFECT -
This opinion is issued pursuant to N.D.C.C. §54-12-01. It

governs the actions of public officials until such time as the
gquestion presented is decided by the courts.

Hei di Heit kamp
ATTORNEY GENERAL

Assi sted by: Janmes C. Flem ng
Assi stant Attorney General
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