STATE OF NORTH DAKOTA
ATTORNEY GENERAL'S OPI NI ON 95-F-03

Dat e i1 ssued: February 13, 1995

Request ed by: Gary R. Ness, Director, Aeronautics
Comm ssi on

- QUESTI ONS PRESENTED -

Whet her a properly filed security agreenent upon crops under
North Dakota Century Code (N.D.C.C.) ch. 35-05 acts as notice
to and a crop lien in favor of the filer relating to paynents
under federal crop insurance, hail |oss insurance coverage or
ot her di saster assistance paynents relating to grow ng crops.

Whet her federal crop/hail insurance carriers have a duty to
determne if such liens exist prior to making paynent to | oss
payees under the respective policy.

Whet her the crop lien filing system acts as a priority system
for paynment purposes to |lienhol ders.

- ATTORNEY GENERAL'S OPI NI ONS -

It is my opinion that a properly filed security agreenent upon
crops under N.D.C.C. ch. 35-05 acts as notice of and a crop
lien in favor of the filer relating to paynents under federa
crop insurance, hai | | oss insurance coverage and other
di saster assistance paynents relating to growing crops if the
security agreenent covers crop proceeds.

It is nmy further opinion that federal crop/hail insurance
carriers do not have a duty to determne if such liens exist
prior to making paynent to |oss payees under the respective

policy.



ATTORNEY GENERAL'S OPI NI ON 95-03
February 13, 1995
Page 2

It is my further opinion that the crop lien filing system does
not determ ne to whom the insurance carrier is bound to nake
the insurance paynent but does help determne the priorities
for rights in the insurance proceeds received by the insured.

- ANALYSES -

N. D. C. C. ch. 35-05 governs crop nortgages. N.D.C. C
8§ 35-05-01 prohibits security interests in growing and
unharvested crops, but does not apply to:

any security interest or lien in favor of the United
States, [the state of North Dakota], any county, or
any department or agency of any of them . . . nor
to any financial institution as defined by section
6-01-02 or 21-04-01, nor to any other agricultural
| endi ng agency, nor to any security interest created
by contract to secure noney advanced or | oaned for
the purpose of paying governnent crop insurance
premuns or to secure the purchase price or the
rental or inprovenent of the land upon which the
crops covered by the contract are to be grown.

A security agreenent covering crops is not valid to create a
security interest in crops if it also purports to claim a

security interest in any other personal property. However,
"crop proceeds and products, supplenmentary price paynents and
payments mde in lieu of crop proceeds, including crop

i nsurance paynents" are not considered other personal property
for this purpose. N.D.C.C. 8§ 35-05-04.

N.D.C.C. 8 41-09-27 defines proceeds to include insurance
payabl e by reason of |oss or danage to the collateral "except
to the extent that it is payable to a person other than a
party to the security agreenent.” Consequently, it is ny
opinion that a properly filed financing statenent covering
crops and their proceeds would act as notice of a crop lien in
favor of the filer relating to paynents under federal crop
i nsurance, hail ||oss insurance coverage and other disaster
assi stance paynents relating to grow ng crops.
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It should be noted, however, that N.D.C. C ch. 35-30
aut hori zes any person who processes any crop or agricultura

product to obtain a lien upon the crop processed which has
priority over all other liens and encunbrances on that crop.

N.D. C.C. 88 35-30-01, 35-30-03. Li kewise, N.D.C.C. ch. 35-31
aut horizes any person who furnishes supplies used in the
production of crops to obtain a |lien upon the crops. N.D.C C
§ 35-31-01. The agricultural supplier's lien has priority
over all other liens or encunbrances on the crops except for
any agricultural processor's lien. N.D.C.C. § 35-31-03. The
court in In Re dinz determned that agricultural supplier
i enhol ders did not need to separately file under N.D.C. C
8 41-09-27 to protect their interest in crop proceeds. In re
Ginz, 46 Bankr. 266, 277 (D.N.D. 1984).

N.D.C.C. ch. 41-09 governs the rights of secured parties to
collateral and, if specified in the security agreenment, the
products and proceeds of the collateral. Nothing in N.D.C. C
ch. 41-09 places a duty on insurance carriers to investigate
or determ ne whether a third party holds a security interest
in the insured property prior to paying a claimfor damage to
t he property. As the court stated in Judah AMC & Jeep, Inc.
v. Od Republic Insurance Co.:

The question becomes whether an insurer, before
paying a routine |oss, nmust conduct a search of
public records in order to avoid becomng liable to
some secured but otherw se undisclosed creditor.
Such a startling and expensive requirenment s
certainly not required by the wuniform conmerci al
code. The act provides that insurance proceeds are
subject to priority between I|ienhol ders. But these
provisions would nerely accord plaintiff a prior
right to the insurance proceeds against a third
party who m ght assert a claimor lien against [the
property insured].

293 N.W2d 212, 214 (lowa 1980) (citations omtted). I n
accord is a recent Pennsylvania case in which the court
st at ed:

"An insurer that has no actual know edge of the
exi stence of a security interest in the insured
property may pay the loss directly to the debtor and
is not required to examne the filing index to see
if there is any security interest.”
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Chrysler Credit Corp. v. Smth, 643 A 2d 1098, 1101 (Pa.
Super. Ct. 1994), gquoting 68A Am Jur.2d Secured Transactions
§ 92 (1993). Although the North Dakota Suprene Court has not

addressed the issue, | Dbelieve that it would follow the
rationale of the above cases. Therefore, it is m opinion
that the federal crop hail insurance carriers do not have a
duty to determ ne whether security interests or |iens have

been fil ed against the crops prior to paying the | oss payees.
.

N.D.C.C. 8§ 41-09-33 determnes priorities anmong conflicting
security interests in the sanme collateral. No section of the
Uni form Commerci al Code covers paynents made by an insurer to
a | oss payee under an insurance policy.

N.D.C.C. 8§ 41-09-28 provides protection for both the buyers of
crops and those having a lien or security interest in crops.
Subsection 9 provides that if a secured party or |I|ienhol der
intends to inpose liability for a security interest or lien
against a crop buyer, the secured party or lienholder nust
file a formwith the Secretary of State or a county register
of deeds to have the secured party's or |lienholder's nane
appear on the list distributed by the Secretary of State
pursuant to N.D.C.C. 8§ 41-09-46(4). Subsection 11 of N.D.C. C
8 41-09-28 then requires a crop buyer to issue a check or
draft in paynment of the crop jointly to the farmer and the
secured parties and |ienholders who have an interest or lien
in the crops and whose nanmes appear on the list referenced in
subsection 9 in order to take free of the security interest or
l[ien on the crop. N.D.C.C. 8§ 41-09-28(13). This section of
the code only covers buyers, however. An insurance carrier is
not purchasing the crop and therefore does not fall within the
scope of N.D.C.C. § 41-09-28.

The priority of the various holders of security interests and
liens to the proceeds of crops would be determ ned by the

applicable sections of the statutes. As pointed out in
section | above, N.D.C. C. 88 35-30-03 and 35-31-03 both affect
the priorities of holders of security interests or liens on
Crops. N.D.C.C. 8§ 41-09-33(2), (5), and (6) also affect these
priorities. Subsection 5 sets forth the rule that unless
governed by other rules, the time of filing or the tine the
security interest first beconmes perfected (whichever is

earlier) determnes the priority of <conflicting security
i nterests.
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For the foregoing reasons, it is my opinion that the crop |ien
filing system does not determ ne to whomthe insurance carrier
is bound to make the insurance paynent, but that it does help
determine the priorities of rights in the insurance proceeds
received by the insured.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. §54-12-01. It
governs the actions of public officials until such time as the
guestions presented are decided by the courts.

Hei di Heit kamp
ATTORNEY GENERAL

Assi sted by: Bet h Angus Baunst ar k
Assi stant Attorney General
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