LETTER OPI NI ON
94-L-20

January 20, 1994

M . Kent Reierson
Wlliston City Attorney
P. O. Box 1366

W Illiston, ND 58802-1366

Dear M. Rei erson:

Thank you for your Decenber 27, 1993, letter
concerning a petition for a proposed Sunday opening
or di nance. You stated that the city conmm ssion had
passed a Sunday opening ordinance which was then
referred. The referral vote on Novenmber 23, 1993,
rejected the ordinance. You further indicated that

petitions were then circulated to initiate a Sunday
openi ng ordinance substantially simlar to the one
initially passed, and that the petitions were
presented and certified with signatures of |ess than
25% but nore than the m ninmum percentage required,
of the qualified electors.

WIlliston is a hone rule city; however, its home rule
charter and ordinances do not authorize the <city
governing body to proceed in a manner different from
that provided in N.D.C.C. ch. 40-12. See N.D.C C
? 40-05.1-06. Thus, the analysis in this opinion wll
be based on the provisions in N.D.C.C. ch. 40-12 on
initiative and referendum

You first asked whether the <city conmm ssion was
required by N.D.C.C. ? 40-12-06 to pass the proposed
ordi nance after it received the petition. N. D. C. C.
? 40-12-06 provides as follows:

40- 12- 06. Duty  of governing body after
receiving petition for proposed ordinance. After receiving
the petition for the initiation of a proposed ordi nance, the
governi ng body of the municipality shall:

1. Pass the ordinance wthout alteration wthin
twenty days after the attachnment of the auditor's certificate to the
acconpanyi ng petition;
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2. Call a special election, unless a general city
election is fixed within ninety days thereafter, and submt to the
vote of the qualified electorsof the nunicipality the initiated
ordi nance wi thout alteration; or

3. If the petition is signed by not I|ess than
twenty-five percent of the qualified electors as defined in section
40- 12- 02, pass the ordinance w thout change within twenty days after
the filing of the petition or submt the initiated ordinance at the
next general nmunicipal election, if the election occurs not nore than
thirty days after the city auditor's certificate of sufficiency is
attached to the petition, and if no general nunicipal election is to
be held within thirty days after the city auditor's certificate of
sufficiency is attached to the petition, it shall call a special
el ecti on.

In the present instance, the options available to the
city commission are set out in ND.C.C ? 40-12-06(1)
and (2). Subsection 3 is not applicable in this
situation because the petition was signed by |ess than
25% of the qualified electors.

As indicated by our Supreme Court in Christianson v.
City of Bismarck, 476 N W2d 688, 691 (N D. 1991),

"section 40-12-06, NDCC, Ilimts the options of the
city when it receives . . . a proposed ordinance to
ei t her pass the ordi nance or submt it to a vote of
the el ectorate. Li kewi se, a previous | etter opinion

issued by this office stated "after the city .
receives the petition which has been determ ned by t he
city auditor to be sufficient, the municipality nust

ei ther pass the ordinance w t hout change or call a
special election or submt it to a vote at the next
general election.” Letter from Assistant Attorney

General DeNae H M Kautzmann to Brian D. Neugebauer,
West Fargo assistant city attorney (February 14,

1984).

Consequent | y, it is my opinion that the city
conmm ssion is not required to pass the proposed
ordi nance; rather, it may decide either to pass the

ordi nance without alteration as set forth in N.D. C.C
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? 40-12-06(1), or to call a special election as set
forth in NND.C.C. ? 40-12-06(2).

You al so asked about the effect of the prohibition in
N.D.C.C. ? 40-12-10 against holding nore than one
special election in any six-nonth period. N. D. C. C.
? 40-12-10 provides as foll ows:

40-12-10. No limtation on nunber of ordinances
that nmay be voted on at one election -- Limtation on
special el ections. Any nunber of proposed or referred
ordinances my be voted on at the sane election in
accordance with the provisions of this chapter. There shal

be not nore than one special election in any period of six

nont hs for such purposes.

(Emphasi s supplied.) This statute provides that not
nore than one special election for the purpose of
voting on proposed or referred ordi nances nay be held
within any six-nonth period. In contrast, N.D.C C
? 40-12-06(2) requires the city comm ssion, when it
does not pass t he pr oposed ordi nance without
alteration, to "[c]all a special election, unless a
general ~city election is fixed within ninety days
thereafter, and submt to the vote of the qualified
el ectors of the municipality the initiated ordinance
without alteration.” This statute requires the city
conm ssion to call a special election within 90 days,
unless a general city election will be held wthin
that tine period. See Christianson v. City of
Bismarck, 476 N.W2d at 691 n.5. Under the facts
submtted, ND.C.C. ? 40-12-06(2) would require the
el ection on the initiated ordinance to be held before
the end of the six-nmonth period following the | ast
special election on the referred ordinance, which is
prohibited by N.D.C.C. ? 40-12-10.

A simlar issue was addressed in a previous letter
opinion issued by this office. See Letter from
Assi stant Attorney GCeneral Robert P. Brady to John H.

MacMaster, WIIliston city attorney (October 24, 1977)

(copy encl osed). That |etter addressed the conflict

bet ween subsection 3 of N.D.C C ? 40-12-06 and
N.D.C.C. ? 40-12-10 and noted that "[w]e do not
believe that the provisions of subsection 3 of Section
40- 12- 06 supersede those of Section 40-12-10 so as to
result in a situation whereby a special city election
must be called each and every tine a petition for
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initiating or referring a nunicipal ordinance is
subm tted. The two statutes were enacted together.”
1d.

When two or nore conflicting statutes . . . relate
to the sanme subject matter in general, every effort should
be made to give neaningful effect to each wi thout rendering
one or the other useless. . . . Statutes . . . are to be
construed in a way wich does not render them usel ess, and
because the |aw neither does nor requires idle acts we wll
not assume that any statute . . . was intended to be useless
rhetoric.

Keyes v. Amundson, 343 N.W2d 78, 83 (N.D. 1983).

It is my opinion that N.D.C.C. ?? 40-12-06(2) and 40-
12-10 should be construed together to give effect to

each. Thus, if a petition is submtted within six
nonths of a special election and no general election
will be held within ninety days of subm ssion, and if

the ordinance is not passed by the governing body
pur suant to N.DC C ? 40-12-06(1), the petition
should be returned to the submtters. The petition
may then be resubmtted at the appropriate tine, i.e.
within ninety days preceding a general election, or at
a time that would allow a special election to be
called within ninety days w thout violating the six-
month prohibition (at the earliest, after three nonths
of the six-nonth period has passed.)

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL

jif/pg
Encl osure



