LETTER OPI NI ON

94-L-282
Oct ober 17, 1994
M. Charlie Witnmn
Bi smarck City Attorney
P. O. Box 5503
Bi smar ck, ND 58502-5503
Dear M. Whitman:
Thank you for your Sept enber 2, 1994, letter
concer ni ng t ax i ncr enent financing in ur ban
devel opnent or renewal areas. You indicated that the

city of Bismarck has designated an urban devel opnent
or renewal area conprised of a major portion of the
downt own ar ea. You also indicate that a nunber of
devel opnent or renewal projects have been financed, in
part, wthin this developnment or renewal area by
utilizing tax increment financing' as provided for in
N.D.C.C. ? 40-58-20. You also indicate that as
projects are conpleted the tax increnment produced by
conpleted projects is wused to assist in financing
other renewal projects wthin the developnent or
renewal area.

You ask whether N.D.C.C. ? 40-58-20(10) requires a
city to renove an individual parcel from such an urban

devel opnent or r enewal area after any t ax
i ncrement -financed inprovenments to the specific parce
have been i ndi vidually conpl et ed and any tax

increment-financed obligations with respect to such
parcel s have been repaid.

N.D.C.C. ? 40-58-20(10) provides as foll ows:

10. \When the cost of devel opnent or renewal of any
devel opnent or renewal area has been fully paid and all bonds,

Tax increment financing generally is a method for
financing redevel opnent projects based on the prem se

that the portion of increased ad valorem taxes
generated as a result of property inprovenent s
available to pay for such redevel opnent. State v.

City of Daytona Beach, 484 So.2d 1214, 1215 (Fl a.
1986) .
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notes, or other obligations issued by the nunicipality to pay
that cost have been retired, or funds sufficient for the
retirement thereof have been received by the nunicipality, the
governing body shall cause this to be reported to the county
audi tor, who shall thereafter conpute the mll rates of all taxes
upon the total taxable value of the devel opnent or renewal area.
Any balance then on hand in the tax increment fund nust be
distributed by the <county treasurer to the state and al
political subdivisions having power to tax property in the area,
in anpunts proportionate to the anounts of the tax |osses
previously reinmbursed to them

(Enmphasi s supplied.) A developnent or renewal area is
defined in NND.C.C. ? 40-58-01.1(7) as follows:

7. "Devel opnent or renewal area"” neans industrial
or comrercial property, a slumor blighted area, or a conbination
of these properties or areas that the I|ocal governing body
desi gnates as appropriate for a devel opnment or renewal project.

A devel opnent or renewal pr oj ect "may i nclude
aut hori zed undert aki ngs or activities of a
municipality in a devel opment or renewal area for the
devel opnent of comrercial or industrial property or
for the elimnation and prevention of the devel opnent
or spread of sl uns and bl ight." N. D. C. C.
? 40-58-01.1(9).

N.D.C.C. ? 1-02-03 provides as follows:

1- 02-03. Language - How construed. Wor ds and
phrases nust be construed according to the context and the
rules of grammr and the approved usage of the |anguage.
Techni cal words and phrases and such others as have acquired
a peculiar and appropriate nmeaning in law, or as are defined
by statute, must be construed according to such peculiar and
appropriate nmeaning or definition.

You indicate in your letter that the city of Bismarck
has designated the mpjority of the downtown area as a
single developnent or renewal area. You further
indicate that the area has not been declared to be
renewed and the purposes of the renewal area have not
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been

fulfilled. Consequently, | nust assune that

ot her devel opnment or renewal projects within the city

of

Bi smarck's wurban renewal developnent or renewal

area are planned or anticipated.

By

the express terns of ND.C.C ?? 40-58-20(3) and

40-58-20(4), a devel opnment or renewal area is treated

as

a whole for purposes of <calculating the tax

increment of property in such an area. Once the
renewal of the area is conpleted and fully paid,
N.D.C.C. ? 40-58-20(10) expressly provides that the
entire area is treated as a whole for the purposes of
concluding tax increnent financing. Since you have
i ndicated that developnent and renewal wthin the
ur ban devel opnent or renewal area is not yet conplete,

It

cannot be said that N.D.C.C. ? 40-58-20(10) has

been triggered or that any individual parcel which has

been

renewed or developed must be excluded from the

ar ea.

The city of Bismarck has chosen to create a sonmewhat
| arge conti guous devel opnment or renewal area
containing a significant nunber of nonconpl et ed
projects and presumably other planned or anticipated
projects. Generally, courts defer to the judgnents of
redevel opnment authorities or city governing bodies as
to what constitutes a properly designated renewal or
bl i ghted area. See, e.qg., Dilley v. City of Des
Moi nes, 247 N.W2d 187, 192 (lowa 1976) ("The question

of what <constitutes a 'blighted area’" wthin the
meaning of [the law] is a legislative question,
political in nature and involving questions of public
policy. . . . It is not for the courts to oversee the

choice of a boundary line nor to sit in review on the
size of a particular project area."); R__E. Short Co.

v. City of M nneapolis, 269 N W2d 331, 341 (M nn.
1978) . See also 40 AmJur.2d Housing Laws ? 19
(1968).

The use of an area-wi de approach to the problem of
redevel opnment and urban blight has been approved by a

number of courts. See, e.qg., 40 AmJur.2d Housing
Laws ? 18 (1968). In Sigma Tau Gamma, Etc. v. City of
Menononie, 288 N . W2d 85, 92 (Ws. 1980), the court
not ed:

bl i ght

This area-wide approach to the problem of wurban
was al so upheld by the United States Suprene Court.

In Berman v. Parker, 348 U. S. 26, 75 S.Ct. 98, 99 L.Ed. 27
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(1954), that court rejected an alnost identical attack upon
the District of Colunbia Redevel opment Act of 1945, Wth
respect to plaintiff-landowner's contention that the sweep
of the proposed project was too broad and included
unbl i ghted, viable property, M. Justice DOUGAS stated for
the court:

"The particular uses to be nade of the land in
the project were determned with regard to the needs of the
particular community. The experts concluded that if the
community were to be healthy, if it were not to revert again to a
blighted or slum area, as though possessed of a congenital

di sease, the area nust be planned as a whole. It was not enough,
they believed, to renove existing buildings that were insanitary
or unsightly. It was inportant to redesign the whole area so as
to elimnate the conditions that cause slunms -- the overcrowdi ng
of dwellings, the lack of parks, the | ack of adequate streets and
all eys, the absence of recreational areas, the lack of |ight and
air, the presence of outnoded street patterns. It was believed

that the pieceneal approach, the renoval of individual structures
that were offensive, would be only a palliative.”

348 U.S. at 34, 75 S.Ct. at 103.

It is also apparent from a review of the entire
statute, N D.C.C. ? 40-58-20, that the Legislature
contenplated a nethod for tax increment financing of
an entire devel opment or renewal area, as opposed to
only permtting the renewal or devel opnent of
i ndi vi dual parcels or projects. For exanple, N D.C C

? 40-58-20(1) provides:

1. At any time after the governing body of a
muni ci pality has approved a devel opnent or renewal plan for any
devel opnent or renewal area, it may request the county auditor
and treasurer to conpute, certify, and remt tax increnents
resulting from the developnent or renewal of the area in
accordance with the plan.

(Enphasi s supplied.)

Li kew se, subsection 4 of the statute provides for
excluding any increnental value from taxation by the
state or any political subdivisions of +the entire

"devel opnent or renewal area, until the cost of
devel opnent or renewal of the area has been rei nbursed
in accordance with this section." N. D. C. C.

? 40-58-20(4). Al so, subsection 7 provides, in part,
that after paying any tax |osses, the county treasurer
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"shall remt the entire balance then on hand in the
fund to the nmunicipality, unti| the cost of
devel opment or renewal of the area has been reinbursed
to the nunicipality as provided in this section.”
N.D.C.C. ? 40-58-20(7).

Based on the foregoing, it is my opinion that N D.C. C
? 40-58-20(10) does not authorize a city to renove
i ndi vi dual parcels from an urban devel opnent or
renewal area after tax increnent-financed inprovenents
to the specific par cel have been individually
conpl eted and pai d.

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL
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