LETTER OPI NI ON
94- L- 267

COct ober 7, 1994

Henry C. "Bud" Wessnan

Executive Director

Nort h Dakota Depart nent
of Human Servi ces

600 East Boul evard

Bi smarck, ND 58505- 0250

Dear M. Wessnman:

Thank you for your letter requesting clarification
regarding the investigation to be mde by a nental
heal th professional pursuant to North Dakota Century
Code (N.D.C.C.) ? 25-03.1-08 in connection with a
petition for involuntary treatnent.

As anmended by the 1989 Legislative Assenbly, N.D.C. C
? 25-03.1-08 requires a state's attorney or a
prospective petitioner's private attorney to assist i
conpleting the petition. Before the 1989 anmendnent, a
clerk of <court was required to assist persons in
conpleting a petition for involuntary treatnent. 1989

N. D. Sess. Laws ch. 149, ? 7.

The 1989 Legi sl ature further anmended N. D. C. C.
? 25-03.1-08 to allow a state's attorney to direct a
mental health professional to investigate and eval uate
the facts alleged in connection with the prospective
comm t ment . Conpare Senate Bill 2389, ? 8 as
introduced with 1989 N.D. Sess. Laws ch. 149, ? 7.
According to the chairperson of the task force that
proposed this amendnent, "the qualified nmental health
prof essional would do the necessary investigation as
to the underlying facts to assist the state's attorney
before the petition is filed . . . . This would give
a state's attorney the ability to analyze the case
before any other process takes place and save
everybody a lot of tine." Hearing on S. 2389 Before
the House Comm on the Judiciary, 51st N. D Leg.
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(March 8, 1989) (Statenment of Sharon Gall agher).

In connection with the investigation under N.D C C
? 25-03.1-08, vyou specifically inquire whether the
mental health professional is permtted to interview
ot her persons w thout the respondent's consent. A
corollary question is whether the nental heal t h
prof essi onal would have access to the respondent's
records at a treatnment facility.

N.D.C.C. ? 25-03.1-08 provides that a state's attorney
may direct a "nmental health professional designated by
the regional human service center to investigate and
evaluate the specific facts alleged” in a petition for
i nvoluntary treatnent. The statute does not specify
the scope of the investigation to be made but it does
require the investigation to be "conpleted as pronptly

as possi bl e and i ncl ude observati ons of and
conversati on W th t he respondent, unl ess t he
respondent cannot be found or refuses to neet with the
mental health professional.” NDCC ? 25-3.1-08. A

witten report of the investigation is to be delivered
to the state's attorney and copies provided upon
request to the respondent, the respondent's counsel
and any expert examner. |d. If information obtained
by the investigation provides probable cause to
believe that the subject of the petition is a person
requiring treatnment, the petition is to be filed with
the court. 1d.

The scope of the investigation nust be defined when
interpreting this statute. Statutes are construed to
ascertain the intent of the Legislature; this intent
must be sought first from the |anguage of the
statutory, provision. Production Credit Ass'n _of
Mnot v. Lund, 389 NW2d 585, 586 (N D. 1986).
"I nvestigate" is not defined in the Code. Wor ds not
defined in the Code are to be given their plain,
ordinary, and comonly understood neaning. N.D.C. C
7?7 1-02-02, 1- 02- 03; Ki m Gogh V. J. P. Furl ong
Enterprises, Inc., 460 N W2d 694, 696 (N.D. 1990).
"l nvestigate” neans "[t]o observe or inquire into in
det ai | ; exam ne systematically."” The Anerican




Henry C. "Bud" Wessnan
Oct ober 7, 1994
Page 3

Heritage Dictionary 675 (2d coll. ed. 1991).

In construing a statute, the entire enactnment of which
it is a part is considered together with the object
sought to be obtained and the statute's connection to
other related statutes and the consequences of a
particul ar construction. Cont i nent al Cas. Co. V.
Ki nsey, 499 N.W2d 574, 580 (N.D. 1993). Statutes are
to be construed logically so as not to produce an
absurd result and to be liberally interpreted to
fulfill the intent and purpose of the entire act.
NND.C.C. ? 1-02-01; In Interest O MZ. , 472 N W2d
222, 223 (N.D. 1991).

N. D. C. C ? 25-03.1-08 does not require t he
respondent’'s consent bef ore t he ment al heal t h
professional is allowed to interview others about the
respondent. However, an investigation under N.D.C C

? 25-03.1-08 regarding a patient (past or present) of
a treatnment facility may inplicate state or federal
confidentiality | aws. The question is whether a
mental health professional may have access to patient
information at a public or private treatnment facility.

N.D.C.C. ? 25-03.1-43 provides that "[a]ll information
and records obt ai ned in t he course of an
i nvestigation, evaluation, exam nation, or treatnent
under [N.D.C.C. ch. 25-03.1 pertaining to voluntary or
i nvoluntary treatnment of persons who are nmentally ill
or chemcally dependent] nust be kept confidential and
not as public records, except as the requirenments of a
hearing under this chapter nmay necessitate a different

procedure. All information and records are avail able
to the court . . " (Enmphasi s added.) In ny

opi nion, this statute does not inpede an investigation
by a nental health professional under N.D.C. C
? 25-03.1-08. Rat her , t he state schene for
involuntary treatnment of nentally ill or chemcally
dependent persons necessitates access by a nental
health professional to information in a patient's
record at a treatnment facility in connection with the
i nvestigation and report under N.D.C.C. ? 25-03. 1-08.

The definition of "person requiring treatnment” was
al so anended in 1989 to include an additional type of
"serious risk of harm which would justify involuntary
treatment. 1989 N.D. Sess. Laws ch. 149, ? 3. The
potential harm that nust exist includes, as a result
of the anmendnent, a
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[s]ubstantial deterioration in nental health which
woul d predictably result in dangerousness to that person,
ot hers, or property, based upon acts, threats, or patterns
in the person's treatnent history, current condition, and
ot her rel evant factors.

N.D.C.C. ? 25-03.1-02(11)(d).

As explained in the legislative history of the 1989
amendment, this additional commtnent criteria was
"viewed by the nental health professionals as
necessary to allow earlier intervention wthout the
need for the person to totally deteriorate before

treatment can be ordered.” Hearing on S. 2389 Before
the House Comm on the Judiciary (March 8, 1989)
(Witten st at ement of Shar on Gal | agher). A

determ nati on about whether a person's nmental health
has deteriorated based upon "the person's treatnment
hi story, current condi ti on, and ot her rel evant
factors" cannot be made in a vacuum but nust be based
on knowl edge of and reference to the information
contained in a patient's record.

Furthernmore, a nental health professional, as well as

a peace of ficer, physi ci an, psychi atri st, and
psychol ogist, is authorized to nmke an enmergency
conm t ment for saf ety reasons under N. D. C. C.
?? 25-03.1-21(3) and 25-03. 1-25. It would defeat the

expressed intent of the Legislature to provide pronpt
evaluation, treatnent, and continuity of ~care for
persons wth serious nental disorders or chem cal
dependency, N.D.C.C. ? 25-03.1-01, if a mental health
pr of essi onal could not use information obtained in the
course of an investigation, evaluation, exam nation,
or treatment under chapter 25-03.1 in connection wth
an application for emergency commtnment. It would be
equal ly inconsistent with legislative intent to
conclude that a nental health professional my not use
patient information to assess whether an individual is
a "person requiring treatnment” before filing a
petition for involuntary treatnment under N. D.C C
? 25-03.1-08 or ? 25-03.1-26. Prohi biting access by
mental health professionals to patient records in
either of these cases would conpletely styme the
process for obtaining involuntary treatnent.

The exception to confidentiality recognized by
N. D. C. C ? 25-03.1-43 permts use of i nformation
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obt ai ned in t he course of an i nvestigation,
eval uati on, exam nati on, or treat ment "as t he
requi renments of a hearing under [N.D.C.C. ch. 25-03.1]
may necessitate.” Because an investigation under
N.D.C.C. ? 25-03-08 focuses on the allegations in the
petition for i nvoluntary treatnent to determ ne
whet her there is probable cause that the respondent is
a " person requiring treatment,” N. D. C. C.

? 25-03.1-02(11), the investigation is an antecedent
conmponent of a hearing under N.D.C.C. ch. 25-03.1.
Whet her a petition for involuntary treatnent nust be
filed may depend on the nental health professional's
assessnment of the risk of harmthat would exist if the
respondent does not receive treatnent. Thus, the
"requirements of a hearing” under N.D.C.C. ch. 25-03.1
"necessitate[s]" access to patient records by a nental
heal th professional performng an investigation under

N.D.C.C. ? 25-03.1-08.

In addition, other state confidentiality constraints
regardi ng patient records do not apply to conmm tnent

proceedi ngs. See N.D.C.C ?? 31-01-06.6, 50-06-15;
N. D. R Ev. 503(d)(1). For exanple, the Departnment of
Human Servi ces (" Department™) i's required to
adm nister "mental health programs, including

preventive, consultative, diagnostic, treatnent, ‘and
rehabilitative services for persons wth nental or
enotional disorders and psychiatric conditions"” and

"al cohol and drug abuse programs, including . . . a
system of prevention, intervention and treatnent
services." N. D. C. C ?? 50-06-01.4(4),(6). The
Departnment carries out these progranms through the
State Hospital and human service centers. N. D. C. C.
7?7 25-02-01, 25-02- 03, 50- 06- 05. 2, 50- 06- 05. 3.

N.D.C.C. ? 50-06-15 generally prohibits disclosure of
records or information pertaining to a client "under
any program adm nistered by or under the supervision

and direction of the department . . . except that such
records and information may be used in t he
adm nistration of any program . . . ." (Enphasi s
added.) See al so N. D. D. H. S. Manual Section
110-01- 09-01. In nmy opinion, access to patient

information or records by a nental health professional
directed and designated to make an investigation under
N.D.C.C. ? 25-03.1-08 is an integral feature of nental
heal t h and al cohol and dr ug abuse pr ogr ans
adm ni stered through public treatnment facilities. See
also N.D.C.C. ? 50-06-06.5; ch. 54-38.
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Thus, state confidentiality statutes and rules do not
i mpede an investigation under N.D.C.C. ? 25-03.1-08.

However, that is not the <case wunder federal |[|aw
regarding a patient of a treatnment facility who is or
has been treated for alcohol or drug abuse. Pat i ent

information or records pertaining to alcohol or drug
abuse treatnment may not be resorted to in connection

with an i nvestigation directed under N. D. C. C.
? 25-03.1-08. 42 U.S.C. ? 290dd-2; 42 C.F.R pt. 2
(1993). See also Jane H v. Rothe, 488 N W2d 879
(N.D. 1992); Letter from Attorney General Nicholas J.
Spaeth to Bruce Haskell (March 25, 1991). | nf ormati on
concerning a drug and al cohol abuse patient may only
be disclosed wunder Ilimted circunstances including

pursuant to a release or pursuant to a specialized
court order after a hearing requiring the court to

bal ance the potential injury to the patient, the
physi ci an-patient relationship and treatnment services
against the interest in disclosure. 42 U.S.C

? 290dd-2(b); Jane H v. Rothe, 488 N.W2d at 883.

In your letter you enclosed a copy of an order of a
county court directing the nental health professiona

to investigate and evaluate specific facts alleged by
the applicant in the petition for I nvol untary
treatment under N.D.C.C. ? 25-03.1-08. The form of
the order submtted tracks the |anguage in the statute

and woul d not, in my opinion, acconplish anything nore
than the direction by a state's attorney to a nental
heal t h professional. Except for the fact that the

investigation is directed by the court rather than the
state's attorney, the form of the court order is
simlar to the nodel North Dakota nental health
comm tnment form GN-13, State's Attorney's Request For
I nvestigati on and Eval uation, prepared under N D.C. C

? 25-03. 1-46. See also form GN-14, Report of Menta

Heal t h Prof essi onal .

In summary, a nental health professional may mke a
detailed investigation wunder ND.C.C. ? 25-03.1-08

regarding a person alleged to be nentally ill, wth
access to patient information and records at a
treatnment facility. If the investigation under

N.D.C.C. ? 25-03.1-08 concerns a person who is or has
been an alcohol or drug abuse patient, the nental
health professional nmay not obtain information from
the patient's treatnent records without a release or a
speci alized court order.
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Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

tan jfl



