LETTER OPI NI ON
94-1L-120

April 15, 1994

Honor abl e Sarah Vogel
Comm ssi oner of Agriculture
600 East Boul evard Avenue
Bi smarck, ND 58505

Honor abl e Bob Hanson
State Tax Conm ssi oner
600 East Boul evard Avenue
Bi smarck, ND 58505

Dear Comm ssioners Vogel and Hanson:

Thank you for your April 4, 1994, l|etter asking about
the application of a May 16, 1980, Attorney GCeneral's
opinion on the property tax exenption for farm
structures to bed and breakfast retail businesses
conducted in farmresidences.

The May 16, 1980, opinion interpreted |anguage which
read:

15. AlIl farm structures, and inprovenents | ocated on
agricultural lands. This subsection shall be construed to exenpt
farm buil di ngs and i nprovenents only, and shall not be construed
to exenpt from taxation industrial plants, or structures of any
kind not used or intended for use as a part of a farm plant, or
as a farm residence. Any structure or structures used in

connection with a retail or wholesale business other than

farm ng, even though situated on agricultural |and, shall not be

exempt under this subsection.

(Enphasi s added.)

N.D.C.C. ? 57-02-08(15). 1980 N.D. Op. Att'y Gen.
136.

Currently, I ncluding anmendnments through the 1991
special legislative session, the relevant provision
reads:

Al farm structures and inprovenents |ocated on



Honor abl e Sarah Vogel
Honor abl e Bob Hanson
April 15, 1994

Page 2

agricultural |[|ands. This subsection shall be construed to
exenpt farm buildings and inprovenents only, and shall not
be construed to exenpt from taxation industrial plants, or
structures of any kind not used or intended for use as a
part of a farm plant, or as a farmresidence. Any structure
or inprovenent used in connection with a retail or whol esale
busi ness other than farm ng, any structure or inprovenent
| ocated on platted land within the corporate limts of a
city, or any structure or inprovenent |ocated on railroad
operating property subject to assessnent under chapter 57-05
is not exenpt under this subsection.

(Enphasis added.) N.D.C.C. ? 57-02-08(15)(a).

In 1981, N.D.C.C. ? 57-02-08(15) underwent substanti al
amendnent concerning qualifying for the tax exenption

with respect to farm residences. Those anendnents
dealt with the nmeaning of farm farnmer, and incone
from farm ng and other sources. They did not relate

to the use of farm structures (including residences)
that was considered and interpreted by the above-noted
May 16, 1980 Attorney General's opinion.

The 1980 Attorney General's opinion, after describing
1971 legislative changes to the relevant section,
opi ned:

It therefore follows that a building or structure
that is "used in connection with a retail or wholesale
busi ness other than farm ng" but is also used in connection
with farmng is not exenpt even though it is used mainly, or
primarily or predom nantly, in connection with farm ng.

A structure is defined as:
[A]n edifice or building of any kind.
A conbination of mterials to form a construction
for occupancy, use or ornanentation whether installed on,
above, or below the surface of a parcel of | and.

Black's lLaw Dictionary, 1424 (6th ed. 1990). See
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Ladish Malting Co. v. Stutsman Co., 351 N.W2d 712 at
720 n.7 (N.D. 1984).

A bed and breakfast facility is defined by N.D C C
?7 23-09.1-01 as "a private home that is wused to
provi de accommdations for a charge to the public,
with not nmore than four lodging units, in which no
nore than two famly style neals per day are served."

Al l such bed and breakfast facilities are required by
law to be licensed by the North Dakota Departnment of
Health and Consolidated Laboratories. N. D. C. C.
? 23-09.1-02. 2. The Legislature, by so defining such
use of honmes as bed and breakfast facilities, has nmade
a determ nation that such use constitutes a business.

Further, N.D.C.C. ? 57-39.2-01 defines "retailer" to
include "[e]very person engaged in the business of
| easing or renting hotel, notel, or tourist court
acconmodations . . . ."

Therefore, it is nmy opinion that a farmresidence is a
structure, and that operating a bed and breakfast
business is a retail business.

After the 1981 anmendnents to N.D.C.C. ? 57-02-08(15),
the Attorney General twi ce confirnmed the May 16, 1980,
opi nion as controlling on the subject of the use of
farm structures and qualification for the property tax
exenpti on. Letter opinion from Attorney Genera
Ni cholas J. Spaeth to State's Attorney Lyle R Bopp
(August 1, 1985) and Letter from Attorney GCeneral
Ni cholas J. Spaeth to Charles Anderson (March 18,
1986) . Copies of those letters are enclosed for your
i nformati on.

The enphasi zed portions of N.D.C.C. ? 57-02-08(15)(a)
guot ed above show that the operative |anguage of the
statute has not changed significantly since the 1980
Attorney General opinion with respect to the use of
farm structures. I believe the 1980 Attorney
General's opinion (1980 N D. Op. Att'y Gen. 136)
correctly interprets the law and is controlling in the
circunmstances you descri be. It is, therefore, ny
opinion that a farm residence used in connection wth
a bed and breakfast business is not exenpt from

property taxation under N.D.C.C. ? 57-02-08(15).

Si ncerely,
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