LETTER OPI NI ON
94- L-57

March 14, 1994

Honor abl e Harvey D. Tall ackson
St at e Senat or

53 West 5th Street

Grafton, ND 58237

Dear Senator Tall ackson:

Thank you for your letter concerning the Interstate
Resi dency Agreenent signed by the North Dakota
Depart nent of Human Services and the M nnesota
Departnment of Human Servi ces.

You first ask whether the Interstate Residency
Agreenent covers veterans in veterans' honmes who are
receiving benefits wunder the Medicaid program An
Interstate Residency Agreenent is authorized by
federal regulation. 42 Code of Federal Regul ations
(C.F.R) ? 435.403(k). See Interstate Residency
Agreement, p. 1. In the absence of such an agreenent,
federal regulations require a state agency to provide
Medi caid benefits to eligible residents, "including
residents who are absent from the State." 42 C.F. R

? 435.403(a). The state which places an individual in
a nursing facility of anot her state, excl udi ng
situations where the individual nmakes an independent
decision to nove, is considered to be the individual's
state of residence. 42 C.F.R 7?7 435.403(e). If an
i ndividual intends to return to his or her state of
origin, that state is specifically prohibited from
denying Medicaid eligibility because the individual
has not resided in the state for a period of tinme or
because of the individual's tenporary absence fromthe
state, except where another state has determ ned that
the individual is a resident of that state for
purposes of Medicaid. 42 C.F.R ? 435.403(j).

A witten agreenent between states to resolve cases of
di sputed residency may wuse different criteria from
that generally applicable under 42 C. F.R ? 435.403,
except the specific prohibitions of paragraph (j) may
not be violated and the agreenment nust prevent
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affected individuals from losing residency in both
st at es. 42 C. F.R 7?7 435.403(Kk). The Interstate
Resi dency Agreenment between North Dakota and M nnesota
provi des a nunber of alternative rules for determ ning
residency between North Dakota and M nnesota for

nmedi cal assi stance purposes. Par agraphs 2 through 6
provi de:
2. An individual who i mediately prior to adn ssion

to a Mnnesota nursing facility would otherw se be considered to
be a resident of North Dakota continues to be a North Dakota
resident if:

a. The i ndivi dual has a community spouse who
resides in North Dakota; or

b. The individual was placed by North Dakota in a
M nnesota nursing facility.

3. An individual who continues to be a North Dakota
resident because the individual has a comunity spouse who
resides in North Dakota remains a resident of North Dakota for at
| east twenty-four nonths following adnmission to a M nnesota
nursing facility and thereafter for so long as a Mnnesota state
or | ocal governnent agency has not assumed responsibility for the
individual's care and the individual has a conmmunity spouse who
resides in North Dakot a.

4. An individual who continues to be a North Dakota
resi dent because the individual was placed by North Dakota in a
M nnesota nursing facility remains a resident of North Dakota for
at |east twenty-four nonths following adm ssion to a M nnesota
nursing facility and thereafter for so long as a Mnnesota state
or local governnent agency has not assuned responsibility for the
i ndi vidual's care.

5. An individual who i mediately prior to adn ssion
to a Mnnesota nursing facility otherwi se would be considered a
North Dakota resident, but who has no comrunity spouse residing
in North Dakota and was not placed in a Mnnesota nursing
facility by North Dakota, continues to be a North Dakota resident
for twenty-four nonths following the date of adm ssion or unti
such time as a M nnesota state or |ocal government agency assunes
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responsibility for the individual's care, whichever occurs first.

6. An individual who i mediately prior to adm ssion
to a North Dakota nursing facility otherwi se would be consi dered
to be a resident of Mnnesota continues to be a Mnnesota
resident if:

a. The i ndivi dual has a community spouse who
resides in Mnnesota; or

b. The individual was placed by Mnnesota in a
North Dakota nursing facility.

Simlar provisions exist for Mnnesota residents.

Nothing in the above-noted |Interstate Residency
Agreement between M nnesota and North Dakota excl udes
operation of the residency rules to veterans who are
in veterans' honmes. Further, nothing in the statutory
and regulatory provisions surrounding the medical
assi stance program excludes veterans in veterans

homes from the operation of interstate residency
agreenents.

Therefore, it is my opinion that the Interstate
Resi dency Agreenent between North Dakota and M nnesota
will cover veterans in veterans' homes who are

receiving benefits under the state Medicaid program'*

Your next question asks whether a patient, who has
been placed by the patient's state of residence in a
nursing facility located in another state which is a
party to the agreement, maintains his or her original
residency for benefit purposes beyond the two-year
period specified in the agreenment if the state in
which the patient has been placed does not assune
responsi bility for paying Medicaid benefits.

The Interstate Residency Agreenent is designed to neet
each state's requirements under the Medicaid program
to provide nedical assistance to eligible residents of
the state by defining who is a resident for purposes
of the state Medicaid program Under paragraphs 4 and
8 of the agreenent, the states are agreeing to treat
i ndividuals as residents of their state of origin for
at least 24 nonths after they have been placed by the
state in a nursing facility in the other state and

't is ny understanding, however, that currently no
M nnesota veterans' hone is MA certified.
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thereafter so long as the other state has not assuned
responsibility for that individual's care under the
Medi caid program because "a quick and certain
determ nation of the state of residence is necessary
to assure tinely provision of and paynent for nursing
facility services for eligible nedical assistance
recipients.” Interstate Residency Agreenment, p. 1.
By this agreenment, individual patients have inmedi ate
access to treatnment while the states have two years to
determ ne actual residency for Medicaid purposes. The
point at which the other state "assunmes responsibility
for the individual's care" after the initial 24 nonths
IS presumabl y when resi dency S affirmati vely
established in that state.

Generally, in the absence of an interstate agreenent
stating otherw se, individuals over the age of 21 and
capable of indicating intent are residents of "the
State where the individual is living wth the
intention to remain there permanently or for an
i ndefinite period" for Medicaid purposes. 42 C. F.R

? 435.403(i)(4). However, pursuant to 42 C F.R
? 435.403(k), North Dakota and M nnesota have agreed
that an individual's residency for Medicaid purposes
continues to be that individual's original state
despite the individual's intent to change residence
permanently to the other state, at |east for a period
of 24 nonths.

This agreenent for Medi caid purposes does not,
however, change an i ndividual patient's right to
change his or her state of residence generally. Under
North Dakota law, a person can have only one | egal
resi dence. N.D.C.C. ? 54-01-26(2). The residence is
"the place where one remai ns when not called el sewhere
for labor or other special or tenporary purpose, and

to which he returns in seasons of repose.” N.D.C.C

? 54-01-26(1). A person's |egal residence is changed
only by the wunion of act and intent. N. D. C. C.
? 54-01- 26. A person can remain a North Dakota

resi dent despite having tenporarily noved out of state
for enploynment, and having obtained a driver's license
and vehicle registration from another state, if the
person intends to remain a legal resident of North
Dakota. Habberstad v. Habberstad, 444 N.W2d 703, 705
(N.D. 1989). M nnesota law is simlar. See Mathey v.
Conmmi ssion of Revenue, 468 N W2d 548, 549 (M nn.
1991).
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In light of the general |aw of both North Dakota and
M nnesota that residency and domcile are determ ned
by an individual's act and intent, and the general
rules for determning residency for Medicaid purposes
outlined in 42 C.F.R ? 435.403, it is nmy opinion that
an individual may continue to be a resident of his or
her home state for Medicaid purposes beyond a two-year
period if that individual intends to remain a resident
of his or her hone state. It is nmy further opinion
that such an individual nmay choose to unify act and
intent to nmove to the other state, but that such a
change of residence does not affect the original
state's duty under paragraphs 4 and 8 of the agreenent
regardi ng that individual for purposes of Medicaid for
the first 24 nonths of residency in a nursing facility
of the other state wunder the Interstate Residency
Agr eenent .

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL

t cal pg
cc: Wayne J. Anderson



