LETTER OPI NI ON
94-L-113

April 15, 1994

M. Charles W Stroup

Di rector

Department of Econom c Devel opnent
and Fi nance

1833 East Bi smarck Expressway

Bi smarck, ND 58504

Dear M. Stroup:

Thank you for vyour Iletter concerning the liability
exposure of nonprofit devel opnment corporation board
menbers. Specifically, you ask whether the board
menbers have liability exposure while serving on the
board and, secondly, if so, would the liability be
different if the corporation were structured as a city
j ob devel opnment aut hority.

A certified nonprofit devel opnent corporation is
defined under N.D.C.C. ? 10-24-39 as "a corporation
organi zed under [N.D.C.C. ch. 10-24], certified by the
secretary of state under section 10-24-40, and no part
of the income of which is distributable to its
menbers, directors, or officers.” "[A] mpjority of
funds of the corporation nust be used for investnent
in primary sector business.” ND CC ? 10-24-40. A
primary sector business is defined under N.D. C C
? 10-24-39(2) as "an individual, corporation, limted
liability conpany, partnership, or association that,
t hrough a process enploying know edge and | abor, adds
value to a product produced for resale.”

In the md-1980s, increased judicial attention was
focused on corporate officer and director (D&O
liability 1issues. See Theodore D. Moskowitz, Note,

Turning Back the Tide of Director and Oficer
Liability, 23 Seton Hall L. Review 897 (1993); M chae
W M tchel |, Comment , North Carolina's Statutory
Limtation on Directors' Liability, 24 Wke Forest
L. Rev. 117, 118 (1989) ("The corporate community has
endured a noticeable increase in the nunber and
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severity of clainms that have been mde against its
directors over the |ast several years.").

Because of the "dark shadow in the form of potenti al
| awsuit[s] and the high cost of liability insurance
coverage," House Bill No. 1079 was enacted in 1987.
Hearings on H. 1079 before the Senate Committee on
State and Federal Gover nnent , (March 10, 1987)
(Statenent of Senator Nalewaja); 1987 N.D. Sess. Laws
ch. 401, ? 1. HB 1079 was enacted to provide inmmunity
from civil liability to directors, officers, and
trustees of nonprofit organi zati ons who do not receive
over $2,000 per year for reinmbursenent for expenses or
any conpensation for services provided. Id. The
immuunity for directors, officers, or trustees of
nonprofit organizations is governed under N D.C C
? 32-03-44, which provides:

I munity of officers, directors, and trustees of
nonprofit organizations. Any person who serves as a
director, officer, or trustee of a nonprofit organization
that is, or wuld qualify as a nonprofit organization that
is, described in paragraphs 3, 4, 5, 6, 7, 10, and 19 of
section 501(c) of the Internal Revenue Code of 1954 as
amended [26 U.S.C. 501(c)(3), (4), (5, (6), (7), (10), and
(19)], is immune from civil liability for any act or
om ssion resulting in damage or injury if at the time of the
act or omssion all of the follow ng are net:

1. The officer, director, or trustee was acting in
good faith and in the scope of that person's official duties as a
director, officer, or trustee of the nonprofit organization.

2. The act or omssion did not constitute wllful
m sconduct or gross negligence on the part of the officer,
director, or trustee.

3. The officer, director, or trustee did not
receive or expect to receive reinbursement for or paynment of
expenses in excess of two thousand dollars per year for expenses
actually incurred as a result of providing services as a
director, officer, or trustee of the nonprofit organization and
did not receive or expect to receive conpensation or anything in
lieu of conpensation as paynent for services provided as a
director, officer, or trustee of the nonprofit organization.
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Thus, a director, officer, or trustee is generally
immune from civil liability for any act or om ssion
resulting in damage or injury if such person was
acting in good faith within the scope of official
duties, and if such person was not gquilty of gross
negli gence or willful m sconduct.

However, granting civil immunity does not act to
protect the director, officer, or trustee from the
expenses involved in defending a civil lawsuit or
claim Accordingly, ND.C.C ? 10-24-05 was also

anended in 1987 to provide for indemification of
nonprofit corporate directors, officers, and trustees
if such persons were not guilty of gross negligence or
wi |l ful m sconduct . Speci fically, N. D. C. C.

? 10-24-05(14) provides:

14. Vhen any claimis asserted, whether by action in
court or otherw se, against any person by reason of his being or
havi ng been a director, or officer of a corporation, the court in
the proceeding in which such claim has been asserted, or any
court having the requisite jurisdiction of an action instituted
by such director or officer on his claim for indemity, nmy
assess indemity against the corporation, its receiver, or
trustee, for the anount paid by such director or officer in
satisfaction of any judgnent on or in conprom se of any such
claim (exclusive in either case of any anount paid to the
corporation), and any expenses and costs (including attorneys'
fees) actually and necessarily incurred by him in connection
therewith to the extent that the court shall deem reasonabl e and
equi t abl e, provided, nevertheless, that indemity nay be assessed
under this section only if the court finds that the person
indemnified was not gquilty of gross negligence or wllful
m sconduct in the performance of his duties as such director or
officer. The right and renedy provided by this section shall be
excl usive when any action brought on such claim has resulted in
judgnent against the person claimng indemity, or when the
person claimng indemity has paid or agreed to pay any sum in
settlement of any such <claim or action, and in such case
indemmity shall be awarded only upon order of court pursuant to
the provisions of this section. 1In all other cases the right and
remedy provided by this section shall not be exclusive, but each
corporation shall have power to indemity any director or officer
or former director or officer of such corporation against expense
and costs (including attorneys' fees) actually and necessarily
incurred by him in connection with any claim asserted against
him by action in court or otherw se, by reason of his being or
havi ng been such director or officer, except in relation to
matters as to which he shall have been guilty of gross negligence



or

Charles W Stroup
April 15, 1994
Page 4

wi Il ful msconduct in the performance of his duties as such

director or officer.

Under N.D.C.C. ? 10-24-05(14), a nonprofit corporation
has the authority to indemify a director or officer
agai nst the costs of litigation or defending against a
clai m except in cases when the officer or director has
been determned to be guilty of gross negligence or
willful msconduct while performng the officer's or
director's corporate duties. The policy issues raised
by indemification have been discussed in the 1986

Revi sed Model Nonprofit Corporation Act, Exposure
Draft (March 1986). Specifically, the necessity of
obt ai ning insurance was explained in the Mdel Act as
fol |l ows:

The ability of the corporation to provide
i nsurance which is broader than perm ssible indemification
further conplicates the issues of public policy and public
trust. Such insurance, however, is in itself limted by
public policy and the available coverage. It IS
increasingly viewed as an essential conplenent to statutory
indemi fication especially where the corporation my have
insufficient assets to satisfy indemification obligations,
or be reluctant to satisfy them from funds held for public
pur poses.

Id. at 8-88.

It rests wupon the board nmenbers of a nonprofit
devel opnent corporation to assess for thenselves the
propriety of purchasing O& liability insurance.
Board nmenbers may wish to discuss their particular
need for insurance with private counsel and a reliable

i nsurance provider. The board of a nonprofit
corporation may also wish to discuss with corporate
counsel the appropriateness of the corporation

provi di ng such coverage for board nembers.

The second part to your question asks whether the
liability of the board nmenmbers of a nonprofit
devel opnent corporation would be different if the
corporation were structured as a city job devel opnment
aut hority.

A city job developnent authority is established
pur suant to NDCC ? 40-57. 4-01. Under t hat
statute, a city's governing body may by a resolution
create a job developnent authority after a public
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hearing but it is subject to a possible city vote. A
city job developnment authority is directed under
N.D.C.C. ? 40-57.4-03 to "use its financial and other
resources to encourage and assist in the devel opnment
of enployment within the city."” Further, N.D.C. C.
? 40-57.4-03 authorizes the job devel opnent authority
to exercise the foll ow ng powers:

1. To sue and be sued.

2. To make and execute contracts and other
i nstrunents necessary or convenient to the exercise of the powers
of the authority.

3. To hire professional per sonnel skilled in
seeking and pronmoting new or expanded opportunities within the
city.

4. To make, anmend, and repeal resol utions
consistent with the provisions of this chapter as necessary to
carry into effect the powers and purposes of the authority.

5. To acquire by gift, trade, or purchase, and to
hol d, i nmprove, and di spose of real or personal property.
6. To certify a tax levy as provided in section

40-57.4-04 and to expend nmoneys raised by the tax for the
pur poses provided in this chapter.

7. To insure or provide for insurance of any real
or personal property in which the authority has an insurable
i nterest.

8. To invest any funds held by the authority.

9. To cooperate with political subdivisions 1in
exercising any of the powers granted by this section.

10. To loan, grant, or convey any funds or other
real or personal property held by the authority for any purpose
necessary or convenient to carry into effect the objective of the
authority established by this chapter.

11. To use existing, uncommtted funds held by the
authority to guarantee |loans or make other financial commtnents
to enhance econom ¢ devel opnent.

12. To exercise any other powers necessary to carry
out the purposes and provisions of this chapter.

Per sonal liability of enpl oyees  of political
subdi visions is governed by NND.C.C. ? 32-12.1-04. An
enpl oyee is defined under N.D.C.C. ? 32-12.1-02(3) as
"any officer, enployee, board nmenber, volunteer, or
servant of a political subdivision, whether elected or
appoi nted and whet her or not conpensated, but does not
include an independent contractor, or any person
perform ng tasks the details of which the political
subdivision has no right to control." N. D. C. C.
? 32-12.1-04(1) provi des t hat "[a]n action for
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injuries proximtely caused by the all eged negligence,
wr ongf ul act, or omssion of an enployee of a
political subdivision occurring within the scope of
t he enpl oyee's enploynment or office shall be brought

agai nst t he political subdi vi si on. ™ N. D. C. C.
?7 32-12.1-04(1) further provides that "[a] political
subdi vi sion must defend the enployee until the court
determ nes the enpl oyee was acting outside the scope
of the enployee's enploynment or office.” N. D. C. C.
? 32-12.1-04(2) provides that "[a]n enployee shall not
be personally liable for noney damges or injuries

when the injuries are proximtely caused by the
negli gence, wongful act, or om ssion of the enployee
acting within the scope of the enployee's enploynent
or office." N.D.C.C. ? 32-12.1-04(3) provides that
"[n]o enployee my be held liable in the enployee's
per sonal capacity for acts or omssions of the
enpl oyee occurring within the scope of the enployee's
enpl oynent unless the acts or omssions constitute
reckl ess or grossly negligent conduct, or wllful or
wanton m sconduct.” N.D.C.C. ? 32-12.1-04(4) provides
that "[a] political subdivision shall indemify and
save harmess an enployee for any claim whether
groundl ess or not, and final judgnent for any act or
onmi ssion occurring within the scope of enploynent or

office of the enployee.” Liability insurance policy
coverage is authorized under ND. CC ? 32-12.1-05.
For your convenience, | have enclosed a copy of

N.D.C.C. ch. 32-12.1.

In conparison, there are sone mnor differences

between the potential <civil liability of nonprofit
corporation board nenmbers and city job devel opnent
board nenbers. For exanple, the indemification of
nonprofit corporation board nembers is discretionary
with a court or perm ssive under N.D.C. C
? 10-24-04(14), but it is mandatory for «<city job
devel opnent board menber s under N. D. C. C.
? 32-12.1-04(4). Additionally, it is only after a

court determnes that the nonprofit corporation board
menber is not guilty of gross negligence or wllful
m sconduct that the court nmay assess indemmity agai nst
the corporation. Under N.D.C.C. ? 32-12.1-04(1), a
j ob devel opment authority nust defend the board nenber
until the court determ nes that the board nmenber was
acting outside the scope of the nenber's enploynent.

However, the |egal standard of civil liability is much
the same, that 1is, a nonprofit corporation board



Charles W Stroup
April 15, 1994

Page 7

menmber or a job devel opnment board nmenber will only be
personally |iable when the board nenber's actions rise
to the |evel of gross negligence or wil|ful

m sconduct, or are outside the scope of the board
menmber's official duties.

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL

dec\jfl
Encl osure



