LETTER OPI NI ON
94-L-305

Novenmber 3, 1994

M. Gordy L. Smith, CPA
Audi t Manager

Office of State Auditor
600 East Boul evard Avenue
Bi smarck, ND 58505

Dear M. Smth:

Thank you for your Septenber 27, 1994, |etter asking
whet her Nort h Dakot a Century Code (N.D.C.C)

? 54-10-22.1 authorizes the State Auditor and the
Auditor's enpl oyees to review records decl ared

confidential by other state |aw Your specific
inquiry relates to the Commttee on Protection and
Advocacy, t he Protection and Advocacy Proj ect

(N.D.C.C. ch. 25-01.3), and a performance audit of the
project under N.D.C.C. ? 54-10-01(3).

N.D.C.C. ? 25-01.3-10 states:

1. Al'l docunents, records, information, nmenoranda,
reports, conplaints, or witten or nonwitten conmmnication in
the possession of the commttee, project, or any advocate
relating to an identified or identifiable person wth
devel opnental disabilities or nental illness are confidential and
are not subject to disclosure, except:

a. When release is consented to in witing by all
persons with devel opnental disabilities or nental illnesses identified
or identifiable in the docunents, records, information, nmenoranda,
reports, conplaints, or witten or nonwitten comrunicati ons;

b. In a judicial proceeding when ordered by the
presi di ng judge; or

C. To officers of the law or, in the discretion of
the comnmttee, any other legally constituted board or agency serving
the interests of persons wth nental illness or developnenta

disabilities; or
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d. To the parents of a mnor who is an eligible

person under sections 25-01.3-01 through 25-01.3-12 or | egal guardi ans
the person with nental illness or devel opnental disability except
no information may be released to the person with nmental illness
who is the subject of the information when such release is prohibited
by state or federal |aw.

2. Unless ordered by a court of conpet ent

jurisdiction, the nane of a person who in good faith makes a
report or conplaint may not be released or disclosed by the
commttee or the project.

N.D.C.C. ? 54-10-22.1 states:

Not wi t hst andi ng any other specific sections of |[|aw,
the state auditor and persons enployed by him when
necessary in conducting an audit, shall have access to all
information relating to operations of all governnental units

subject to audit. The state auditor and persons enployed by
hi m exam ning any information which is confidential by Iaw,
shall guard the secrecy of such information except when

otherwise directed by judicial order, or as is otherw se
provi ded by | aw.
The term "notwi t hstandi ng" means w t hout prevention or
obstruction from or by, or in spite of. King V.
Sununu, 490 A.2d 796, 800 (N H 1985); Letter from
Attorney CGeneral Heidi Heitkanmp to Ronald C. Stastney
(QOct ober 28, 1993). Ther ef or e, t he phrase
"notwi t hstandi ng any other specific sections of |aw
used in NND.C.C. ? 54-10-22.1 neans that in spite of
and wi thout prevention by other sections of state |aw
that may make records confidential, those records are
available to the State Auditor and the Auditor's
enpl oyees for audit purposes. Furthernmore, this is
consistent with the presunption that all laws are
enacted with know edge of those already in existence.
Tharal dson v. Unsatisfied Judgnment Fund, 225 N W2d
39, 45 (N.D. 1974). Thus, N.D.C.C. ? 25-01.3-10,
enacted in 1989, is regarded as having been adopted in
light of NND.C.C. ? 54-10-22.1, enacted in 1977. 1989
N.D. Sess. Laws ch. 333, ? 10; 1977 N.D. Sess. Laws
ch. 485, ? 1; Lapland v. Stearns, 54 N.W2d 748, 753
(N. D. 1952).

The balance of ND. C.C. ? 54-10-22.1 requires the
State Audi t or and enpl oyees to pr ot ect t he
confidentiality of those records. Penalties for
di scl osure of the records would be the sanme as for any
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ot her public official. N D CC ? 12.1-13-01.

Di scl osure under the special circunmstances provided by
N.D.C.C. ? 54-10-22.1 would appear to be consistent
Wi th f eder al | aw and rul es concerni ng t he
confidentiality of records held by a protection and
advocacy system 42 U.S.C. A ? 6042 (1994) descri bes
the system requirenents for a protection and advocacy
system for persons wth developnental disabilities.
42 U.S.C. A ? 6042(j) states that for the purposes of
any periodic audit, report, or evaluation required
under the chapter (42 U.S.C. ch. 75), the Secretary of
Heal th and Human Services shall not require disclosure
of t he identity of or any ot her personal |y
identifiable information relating to an individual
requesting assistance. This provision relates only to
di sclosures to the Secretary of Health and Human
Servi ces.

Adm nistrative rules adopted for protection and
advocacy systems for persons wth devel opnental
disabilities provide that a protection and advocacy
system nust protect a client's record from |oss,
tanmpering, or use by unauthorized individuals and keep
it confidential. 45 C.F.R 7 1386.21 (1993). The
protection and advocacy system is to have witten
policies governing access to a client's records and is

to obtain witten consent from the client, i f
conpet ent, or a guar di an, bef ore rel ease of
information to individuals "not otherw se authorized
to receive it." 45 C.F.R 7?7 1386.21(b)(3) (1993).

This section does not preenpt state |aw nor prohibit
[imted di scl osure of such records for state
performance audit purposes. Conpare 42 C.F.R ? 2.20
(1991) concerning disclosure of drug and alcohol
treatment records. See Jane H. v. Rothe, 488 N W 2d
879, 881, 882 (N D 1992); Letter from Attorney
General Nicholas J. Spaeth to Bruce Haskell (March 25,
1991); and Letter from Attorney General Heidi Heitkanmp
to Henry C. "Bud" Wessman (October 7, 1994).

A protection and advocacy system is required to
mai ntain confidentiality of records of persons wth
mental illness "to the sane extent as is required of
the provider"” of nmental health services under federa

or state law. 42 U S.C A ? 10806(a). Because nental
health service providers in North Dakota would be
subject to NND.C.C. ? 54-10-22.1, so is the Protection
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and Advocacy Project wth respect to its records
concerning individuals wth nental illness under

N.D.C.C. ? 25-01. 3-10.

It is therefore nmy opinion that records declared
confidenti al by N. D. C. C ? 25-01. 3-10 are,
nonet hel ess, available under N.D.C.C. ? 54-10-22.1 to
the State Auditor and the Auditor's enployees for
audi t purposes.

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL

rel/pg
cc: Barbara C. Braun, Protection and Advocacy Project



