LETTER OPI NI ON
94-L-28

February 1, 1994

M. Douglas D. Sletten
Garrison City Attorney
PO Box 68

Garrison, ND 58540

Dear M. Sl etten:

Thank you for letter regarding the proper use by the
city of Garrison of a connection fee received from a
rural water association.

You indicate that the <city of Garrison recently
conpleted work on a new water system including a new
intake structure at Lake Sakakawea, a new pipeline
fromthe lake to the city, a new treatnent plant, and
renovati on of the water storage tanks. The total cost
was about $2.5 mllion and was financed with speci al
assessnents to city water users and revenue bonds paid
from the sale of the water to city users. You
indicate that the city is in its second year of a
twel ve year pay off of the revenue bonds. After the
project was conpleted, a rural water association was
formed by outlying farners and ranchers who paid for
their own pipeline system for distribution, and
contracted with the city of Garrison for the city of
Garrison to furnish the rural water association wth
treated water for distribution anong its own users.
The rural water association bills for, collects, and
distributes the water to its own users. The contract
calls for a paynent from the rural district to the
city of a connection fee in the ambunt of $232, 086.

You ask whether the connection fee nust be deposited
in the sinking and interest fund to retire the revenue
bonds, whether it nust be used to reduce present city
water bills, or whether it may be used in any way the
city sees fit, including putting all or a part of the
connection fee in the general fund.

N.D.C.C. ch. 40-33 governs a city's operation of a
muni ci pal wutility. The city and the rural water
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district presumably entered into the contract pursuant
to the follow ng authority:

40- 33- 13. Municipality my sell sur pl us
electricity or water outside of municipal limts. \enever
the governing body shall deem it advisable, a nunicipality
owni ng and operating its own electric lighting system or
wat er wor ks may ent er into contracts with persons,
corporations, or Ilimted Iliability conpanies maintaining
manuf acturing plants, residences, or other buildings outside
of the municipal limts, to furnish such plants or buildings

with electricity or water if it can be furnished from the
surplus remaining after supplying the needs of t he
muni cipality and its inhabitants.

40- 33- 14. Contract to supply surplus water or

electricity outside of nunicipal limts. If the governing
body decides to furnish electricity or water outside the
municipal limts, it shall be done by a contract authorized

by the governing body and executed on its part by the
executive officer and the city auditor and by the custoner

or customers to be supplied. No such contract shall be
authorized or entered into at any rate or price for
electricity or water which shall discrimnate against the
i nhabitants of the municipality, or which shall inmpose any
direct tax burden upon the taxable property in the
muni ci pality, or in such ampunt as will interfere with the

ability of the nmunicipality to provide adequate electricity
or water for its own use and the use of the inhabitants
t her eof .

| first will address whether the connection fee mnust
be deposited in the sinking and interest fund to
retire the revenue bonds. N.D.C.C. ?? 40-33-19 and 40-
33-20 provide, in relevant part:
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40-33-19. Agreenents authorized - Special rates
and charges. In and by such resolutions and contract [for
the purchase and installation of a water treatnment plant]
the city may bind itself to establish and maintain special
rates and charges for the service of said plant, over and
above its regular water rates, sufficient to produce net
revenues adequate to make or to establish and nmaintain a
prescri bed schedul e of such rates and charges, to pay, at an
agreed rate or rates, for treatnment of all water used by the
city and not resold, and to do and perform any other acts or
things which, in the discretion of the governing body, are
deenmed reasonable and appropriate for the construction,
operation, and financing of said plant on the nost efficient
and econonical basis, and the city may nake covenants and
agreenents with respect to any and all of the matters stated
in section 40-35-13 [regarding revenue bonds].

40- 33- 20. | ndebt edness not general obligation
of municipality - Conditional sales authorized. . . . No
revenues received fromtaxes or any other source, other than
t he revenues derived from said plant as herei nabove provided
[in NND.C.C. ? 40-33-19], shall be pledged for the paynent
of any contract executed or revenue bonds or certificates
i ssued wunder the provisions of sections 40-33-17 through
40-33-21 [regarding the purchase and installation of a water
treatnment plant].

N.D.C.C. ch. 40-35 governs the issuance of revenue
bonds. A city my issue revenue bonds for an
undertaking, including "[t]he obtaining of a water
supply and the conservation, treatnent, distribution,
and disposal of water for public and private uses.”

N.D.C.C. ? 40-35-02(1). A city has the power to:

[p]l edge to the punctual payment of . . . [revenue]
bonds and the interest thereon all or any part of the
revenues of such wundertaking, including the revenues of

i mprovenents, betternents, or extensions thereof which may
be constructed or acquired subsequent to the issuance of
such bonds as well as the revenues of existing systens,
pl ants, works, instrunentalities and properties of the
undertaking so inproved, bettered, or extended, or of any
part of such undert aking.
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N. D. C. C. ?740- 35-03(4). N.D.C.C. <ch. 40-35 also
provi des t hat "[a] ny or di nance or resol ution
aut horizing the issuance of [revenue] bonds . . . may
contain covenants . . . [that] may |limt the exercise
of powers conferred by . . . chapter [40-35], as to

. . [t]he use and disposition of the revenues of said
undertaking." N.D.C.C. ? 40-35-13(2).

G ven the foregoing statutory provisions in ND. C C
chs. 40-33 and 40-35, to determ ne whether the
connection fee nust be deposited in the sinking and
interest fund to retire the revenue bonds, the city
nmust review the contracts it entered into in relation
to the issuance of the revenue bonds. I f revenues
dedi cated by the contracts to retire the revenue bonds
i ncl ude such noneys as the connection fee, then such
fee must be wused in the manner described in the
contracts.

If the connection fee is not required by the contracts
to be used to assist in retiring the revenue bonds
the connection fee may be used by the city as it sees

fit. NDCC ? 40-33-10 provides:

Muni cipal utilities fund - Contents - Kept
separate from other funds - Use and di sbursement. All noney
received by a municipality for the service of any utility
owned and operated by the nunicipality, and all noney,
recei pts, and returns received from any investnments of the
earnings of such utilities, shall be paid into the treasury
of the nunicipality and kept in a fund known as the
muni ci pal utilities fund. .

It is my opinion that the connection fee does not

constitute "noney received . . . for the service of
[the] . . . wutility", and therefore, the connection
fee is not required to be deposited in the nunicipal
utilities fund. The connection fee is noney paid to

the city by the rural water association for the (1)
right to purchase up to ten percent of the output
capacity of the water treatnent plant and (2) right to
space in the water treatnment plant required for the
rural water association's punping system Wat er
Treatment and Delivery Contract, dated June 2, 1992

Recital, Paragraph 3.
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Thus, state |law does not require the city to use the
connection fee in any specific manner. If the
contracts the city entered into in relation to the
i ssuance of the revenue bonds do not require the
connection fee to be used to assist in retiring the
bonds, it is nmy opinion that the city may use the
connection fee in any way the city sees fit, including

putting all or part of the noneys into the general
fund, or using it to reduce present city water bills.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

| as/ vkk



