LETTER OPI NI ON
94-L-278

Oct ober 17, 1994

M. Jeff Rotering

Adanms County State's Attorney
P. 0. Box 1379

Hettinger, ND 58639-1379

Dear M. Rotering:

Thank you for your Septenber 28, 1994, letter
concerning whether a school is obligated to provide
supervision while a child is being interviewed in the
school facility by a social worker for a child abuse
i nvesti gation.

The statutes relevant to your inquiry are N. D C C
?? 50-25.1-05 and 50-25.1-05.05. Those sections state:

50- 25. 1- 05. I nvestigation. The department, in
accordance wth rules adopted by the departnment, shal
imediately initiate an investigation, or cause an

investigation, of any report of child abuse or neglect
i ncl udi ng, when appropriate, the investigation of the hone
or the residence of the child, any school or child care
facility attended by the <child, and the circunstances
surroundi ng the report of abuse or neglect. If the report
alleges a violation of a crimnal statute involving sexua
or physical abuse, the departnent, or the departnment's
desi gnee, and an appropriate |aw enforcenment agency shall
coordi nate the planning and execution of their investigation
efforts to avoid a duplication of factfinding efforts and
mul tiple interviews. The departnment, departnent's designee,
or appropriate |law enforcenment agency may interview, wthout
the consent of a person responsible for the child s welfare,
the alleged abused or neglected child and any other child
who currently resides or who has resided with the alleged
per petrator. The departnent, departnment's designee, or |aw
enf orcenment agency may conduct the interview at a school
child care facility, or any other place where the alleged
abused or neglected child or other child is found.



M. Jeff Rotering
Oct ober 17, 1994

Page 2
50- 25. 1- 05. 05. Interviews on school property.
The departnent, departnment's designee, or appropriate |aw
enf orcenent agency shall notify the school principal or

ot her appropriate school admnistrator of its intent to
conduct an interview on school property pursuant to section
50- 25. 1- 05. The school adm nistrator may not disclose the
nature of the notification or any other related informtion
concerning the interview to any person, including a person
responsi ble for t he child' s wel f are. The school
adm ni strator and departnent, departnent's designee, or |aw
enf orcenent agency shall make every effort to reduce the
di sruption of the educational program of the child, other
students, or school staff when an interview is conducted on
school property.

N.D.C.C. ? 50-25.1-05 requires the Departnent of Human
Services to immediately provide for investigation of
reported child abuse, including investigating a school
facility attended by the child. The Departnent,
pursuant to that section, wthout the consent of a
person responsible for the <child' s welfare, may
interview the alleged abused or neglected child or any
other child who currently resides or who has resided
with the alleged perpetrator. The Departnent or its
desi gnee may conduct the interview at a school or any
other place where the alleged abused or neglected
child is found.

N.D.C.C. ? 50-25.1-05.05 requires the Departnment to
notify the school principal or other adm nistrator of
its intent to conduct an interview under N.D.C C
? 50-25.1-05. The school adm nistrator is prohibited
from disclosing the nature of the notification or any
other related information concerning the interview
The school adm nistrator nmust make every effort to
reduce the disruption of the <child' s educational
program when an interview is conducted on school

property.

These two provisions make it clear that the Departnent
of Human Services, its designee, or a |aw enforcenment
officer is in control of child abuse investigations
and is authorized to conduct those investigations and
interviews wthout the consent of a person responsible
for the child s welfare, and on school property if
desi red. The only responsibility of the schoo
adm ni strators for purposes of the interview and
investigation is to nmake -every effort to reduce
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di sruption of the child s educational program The
school adm ni strat or has no responsibility for

supervision of the child while the child is being
interviewed by persons authorized by specific law to
conduct that interview on school property. Because
the phrase "person responsible for the <child's
wel fare" means the child' s parents and public school
enpl oyees, N.D.C.C. ? 50-25.1-02(1), the Departnent of
Human Services or its designee controls when the
interview is conducted at a school as well as those in
attendance at the interview.

Provi di ng supervi si on woul d breach certain
confidentiality requi renents. The school
adm nistrator that is notified about a prospective
interview at a school "may not disclose the nature of
the notification or any other related information
concerning the interview to any [one]." N. D. C. C.
? 50-25.1-05.5.

In a phone conversation with a nenber of ny staff, you
indicated a famly in your vicinity has nentioned a
| awsuit against the school or its officials because of
their concern about an unsupervi sed i ntervi ew.
Consistent with their responsibility to assist in the
investigation provided for by ND CC ?? 50-25.1-05
and 50-25.1-05.05, school adm nistrators and enpl oyees
are immune from liability for their participation in
assi sting in t he I nvestigation or furni shing
i nformation to an i nvestigator. N. D. C. C.
? 50-25.1-009. 1984 N.D. Op. Att'y &n. 112. Si nce
the date of the 1984 opinion, ND.C.C ? 50-25.1-09
has been anended to broaden its coverage to those

i ndi vi dual s "assisting in an i nvestigation” or
“furnishing information to an investigator." Thi s
provides further support for immunity of school

officials assisting in child abuse investigations.

Furthernmore, providing information for purposes of a
child abuse investigation under N.D.C.C. ch. 50-25.1
is not in violation of the Fam |y Educational Rights
and Privacy Act (FERPA), 20 U S.C ? 1232(g), because
interviews of a child at school and provision of
assistance in the investigation do not constitute a
rel ease of educational records. 1984 N.D. Op. Att'y
Gen. 112.

It is therefore ny opinion that school district
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officials are not obligated to provide supervision of
a child being interviewed by a social wor ker
conducting a child abuse investigation within a school
facility under N.D.C.C. ch. 50-25.1. It is further ny

opi nion that school officials are immune from
liability for participating in good faith in assisting
an investigation, furnishing information for it,

making a report, and providing protective services
under the chapter

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

rel/pg
cc: Henry C. Wessman, Director, Departnent of Human

Servi ces



