LETTER OPI NI ON
94-L-314

Novenber 14, 1994

Honor abl e Jennifer Ring
State Representative
District 42

8 North |19th Street, #1
Grand Forks, ND 58203

Dear Representative Ring:

Thank you for your letter inquiring whether certain provisions in
North Dakota's Uniform Rights of Terminally 1l Act, North Dakota
Century Code (N.D.C.C.) <ch. 23-06.4, and the Durable Power of
Attorney for Health Care Act, N.D. C. C. ch. 23-06. 5, are

constitutional. You specifically inquire whether a statutory
provision in a living will under N.D.C.C. ? 23-06.4-03(3)(e) making
a woman's living wll i neffective during her pregnancy is

constitutional. You also inquire whether N.D.C.C. ? 23-06.5-03(5)
prohibiting an agent under a durable power of attorney for health
care from consenting to an abortion w thout prior court approval is
constitutional.

In enacting a statute, it is presuned that the Legislative Assenbly
intended to conply with the constitutions of the state and of the
United States, and any doubt nust be resolved in favor of the
enactment's validity. NDCC ? 1-02-38(1); State ex rel. Johnson
v. Baker, 21 N w2d 355, 357 (N.D. 1945). This presunption is
conclusive unless the statute clearly contravenes the state or
federal constitution. State v, Hegg, 410 N.W2d 152, 154 (N.D.
1987); State ex rel. lesneister v. A son, 354 N.W2d 690, 694 (N.D.
1984). Furt her nor e, a legislative enactnent may be declared
unconstitutional only wupon the concurrence of four out of five
justices of the North Dakota Suprenme Court. N.D. Const. art. VI,
? 4. The opinion of an Attorney General is not binding on the
judiciary. Therefore, it has been this office's policy to refrain
fromcalling into question the constitutionality of a statute unless
it is clearly and patently unconstitutional. It has also been this
office's long-standing policy not to knowi ngly give an opinion on an
issue involved in pending litigation, because this office may be
required to defend the «constitutionality of the statutes in
question. See N.D.C.C. ? 32-23-11; FEirst Bank of Buffalo v. Conrad,
350

N. W2d 580, 584 (N.D. 1984). Nevert hel ess, with the foregoing
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caveat | can generally address the concerns you rai se.

You question the constitutionality of the pregnancy provisions on
the grounds that they interfere with a woman's right to term nate
her pregnancy and her right to forgo |ifesaving nedical treatnent.
In assessing the constitutionality of N D C C chs. 23-06.4 and
23-06.5, it is inportant to clarify the function of these statutes

first, rather than go directly to the constitutional i ssues
inplicated by a pregnant wonen's choice to forgo I|ife-prolonging
treatment and necessarily termnate her pregnancy. This is

particularly true because there are no reported judicial opinions
interpreting these statutes.

"Every conpetent adult has the right and the responsibility to
control the decisions relating to the adult's own nedical care,
including the decision to have nedical or surgical nmeans or

procedures calculated to prolong the adult's |ife provided,
withheld, or withdrawn." N.D.C C ?? 23-06.4-01. N.D.C.C. ch.
23-06.4 gives effect to an incapacitated termnally-ill patient's
prior witten directions regarding the wuse of |I|ife-prolonging
treatment. This chapter does not affect, inpair, or supersede the

right of a conpetent patient to make decisions regarding the use of
life-prolonging treatnment or the withdrawal of  medi cal care

N.D. C. C. ?? 23-06.4-07(1), 23-06.4-11(5). A living wll is
operative only if a person is terminally ill and "no |onger able to
make deci si ons regar di ng adm ni stration of l'i fe-prolonging

treatment." N.D.C.C. ? 23-06.4-04.

N.D.C.C. ? 23-06.4-03(3) sets forth a statutory form which "nust be
substantially” followed for a living will to be a "declaration" as
defined in NND.C.C. ? 23-06.4-02(2). A "declaration" functions as
"presunptive evidence of the declarant's desires concerning the use,
wi t hhol di ng, or wi thdrawal of such [life-prolonging] treatnent and

nmust be given great weight by the physician in determning the

intent of the jnconpetent declarant.” N.D.C.C. ? 23-06.4-04
(enphasi s added). Thus, a patient's intent is the appropriate
standard wunder the living wll statute for w thdrawing or

wi t hhol ding |ife-prolonging treatnent.

N.D.C.C. ch. 23-06.4 departs fromthe | anguage proposed in the nodel

act . See Uniform Rights OF The Terminally IIl Act, 9B U L.A 611
(1985). The sanple declaration in the nopdel act does not nention
pregnancy, but the statutory form includes a provision stating: "If

I have been di agnosed as pregnant and that diagnosis is known to ny
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physician, this declaration is not effective during the course of ny
pregnancy.” N.D.C.C. ? 23-06.4-03(3)(e). In enacting the pregnancy
provision in N.D.C C ? 23-06.4-07(3), the State Legislature also
omtted the provision of the nodel act "Unless the declarant
otherw se provides, the qualified declaration of a patient known .

. to be pregnant nust not be given effect,” 9B U L.A at 617, and
inserted "Notwithstanding a declaration executed under this chapte[
medi cal treatnment nust be provided to a pregnhant patient.
(Enphasi s added.) Based on these significant departures from the

model act, | believe the State Legislature intended N D. C C
? 23-06.4-03(e) to be a material elenment of a valid "declaration."”
Therefore, a living wll that does not include the required
pregnancy provision does not substantially follow the statutory
form is not a wvalid "declaration' wunder the statute, and,
therefore, is not "presunptive evidence" of a patient's intent

regarding |ife-prolonging treatnent.

Al t hough the pregnancy provision in ND. C C ? 23-06.4-03(3)(e)
must be included for a living will to be a presunptive declaration
of a patient's intent, nothing in this required provision precludes
a woman from adding a "specific directive" expressing her intent

that |ife-prolonging treatnment be wi thheld even if doing so would
termnate a potentially-successful pregnancy. | interpret subsection
(3)(e) as si nply an acknow edgmnent t hat under N. D. C. C.
23-06.4-07(3), a living will "is not effective" as presunptive

evidence of an incapacitated pregnant patient's intent to refuse
treatment that could successfully maintain her fetus to viability.
Because this acknow edgnent is not a statement of intent, a wonan
can adopt a valid "declaration” that includes the required pregnhancy
provision and al so expresses her intent that treatnment be withheld
even if she is pregnant.

A specific directive to withhold treatnment even if pregnant is not
prohibited by ND C C ? 23-06.4-07(3). The section «clearly
prevents "a declaration executed under this chapter”™ from being
presunptive evidence of a pregnant patient's intent to wthdraw
treatment, but it does not specifically require that treatnment be

continued notwithstanding a patient's w shes. Interpreting the
statute to give it meaning while avoiding doubtful constitutional
application, | believe the statute sinply indicates that a

'A different result was reached in DiNino v. State ex rel
Gorton, 684 P.2d 1297 (Wash. 1984). In that case, the state conceded
that a person could delete the pregnancy exclusion of its nodel
directive or draft an abortion provision. However, unlike North
Dakota's requirenent that a living will "substantially" follow the
statutory form the Washington living will statute sinply provides
that a valid directive may be in the npdel form but my also
i ncl ude other specific directions. Wash. Rev. Code. 70.122.030.
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"declaration" is not presunmed to be sufficient evidence of a
pregnant patient's intent to refuse |ife-prolonging treatnent even
if such treatnment might nmaintain her fetus to viability. A court

order is required. This interpretation is also consistent wth
N.D. C. C. ?? 23-06.5-03(5), 23-12-13, and 30.1-28-12(4), whi ch
require a court order before a substitute decision nmaker can consent
to certain other serious uncontenplated nmedical procedures or
treat ments.

As the United States Supreme Court held in Cruzan v, Director,
Mssouri Dept. of Health, the right to refuse nedical treatnment is
an aspect of liberty that exists without statutory authority. 497
US 261 (1990). A "declaration” under the statute is sinply one
met hod for an incapacitated patient to exercise that right, and the
unavailability of a presunptive pregnancy provision does not make a
living will meaningl ess.

In making a determination of the patient's w shes based upon a
written docunment (e.g., a living will, durable health care power of
attorney), the court should determ ne whether that docunent neets
the legal requirenents, if any, for such docunments to be considered
bona fide. If such docunment does not neet these requirenents, that
may reduce the weight given to that docunent, but it should not
preclude the parties from introducing such document as evidence of
the patient's wi shes.

i del | [ - i . ife- o i
Treatnent Cases 81-82 (West 2d ed. 1992). As a practical matter, a

"decl aration" containing a non-presunptive specific pregnancy
directive will still be the npbst persuasive evidence of a pregnant
patient's intent regarding life-prolonging treatnent, and should be
sufficient evidence to obtain a court order in the vast majority of
cases.

The Legislature has al so enacted the Durable Power of Attorney for
Health Care Act, N.D.C.C. ch. 23-06.5, which is another mechanism
for making health care decisions on behalf of an incapacitated
patient. "The purpose of [NND.C.C. ch. 23-06.5] is to enable adults
to retain control over their own medical care during periods of
incapacity through the prior designation of an individual to neke
health care decisions on their behalf.” ND CC ? 23-06.5-01.
Included in this statute is a requirenent that an appointed agent
obtain court approval before consenting on Dbehalf of t he
incapacitated principal to admssion to a nental health facility for
more than 45 days, psychosurgery, abortion, or sterilization.
N. D. C. C. ? 23-06.5-03(5). Deci si ons regarding these serious and

irreversible matters inplicate personal liberty, autonony, and
bodily integrity. However, court approval is not required prior to
consent for wthdrawal of Ilife support or wthholding treatnent

under N.D.C.C. ? 23-06.5-03.
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Both the "Uniform Rights O Terminally 11l Act"™ and the "Durable
Power (0] Attorney for Health Care” statute contenplate a
non-j udi ci al deci si on regar di ng t he treat nment a

currently-incapacitated patient would want to receive. This decision
woul d normal ly be made by either a physician aware of a living will,
N. D. C. C. ? 23-06. 4- 04, or a properly appointed agent after
consulting with the attending physician and other health-care

providers. N.D.C.C. ? 23-06.5-03(2). The effect of the pregnancy
provisions in N.D.C.C. ?? 23-06.4-07(3) and 23-06.5-03(5) is not to
prohi bit an i ncapaci t at ed pr egnant pati ent from havi ng

life-prolonging treatnent withheld, but to require a formal court
order when the declaration or appointment would otherw se be
sufficient evidence of intent by itself. The question then becones
whet her this regulation is within the authority of the state or is
an i nproper infringenent on wonen's rights.

Both the right to termnate a pregnancy and the right to refuse
unwant ed nmedi cal treatnment have been held by the Suprene Court to be
inherent in the Fourteenth Amendnent guarantee of |iberty protected
by due process. In Roe v. Wade, the Supreme Court recognized a
"guarantee of personal privacy" inplicit in the Due Process Cl ause
of the Fourteenth Amendnent which "is broad enough to enconpass a
woman's deci sion whether or not to term nate her pregnancy.” 410
U S 113, 152-53 (1973). The Court has also recognized that the
right of a conpetent adult to refuse wmwanted |ife-saving medical
treatment is a constitutionally-protected liberty interest. Cruzan,
497 U.S. at 278-79.

Most recently, the Court reaffirned the central holding of Roe that
"a State may not prohibit any woman from making the ultinmate
decision to termnate her pregnancy before viability." Planned
Parenthood of Southeastern Pennsylvania v. Casey, U.S., 112 S.C
2791, 2821 (1992). The Court in Casey interpreted the decision in
Roe as "a recognition of the right of the woman to choose to have an
abortion before viability and to obtain it wi t hout undue
interference from the State." 112 S.Ct. at 2804. The Casey Court
al so advi sed that:

Roe . . . my be seen not only as an exenmplar of

liberty but as a rule . . . of personal
aut onony and bodi |y integrity, with doctri nal
affinity to cases recognizing limts on governnental
power to nandate medical treatnent or to bar its

rejection. If so, our cases since Roe accord wth
Roe's view that a State's interest in the protection
of life falls short of justifying any plenary
override of individual |iberty clains.

112 S.Ct. at 2810, citing Cruzan v. Director, Mssouri Dept. of
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Health, 497 U. S 261, 278 (1990).

These rights are not unlinited. The Court in Roe recognized the

state's "inportant and legitinate interest in protecting the
potentiality of human life." 410 U S. at 162. This interest in the
potential life of the fetus continues throughout pregnancy. Casey,
112 S.Ct. at 2820. After viability, the state nmay "regulate, and
even proscribe, abortion”™ with few exceptions. Id. at 2821. Even
before viability, "[r]egulations which do no nobre than create a

structural mechanism by which the State, or the parent or guardian
of a mnor, may express profound respect for the life of the unborn
are pernmtted, if they are not a substantial obstacle to the wonman's
exercise of the right to choose.” |d. North Dakota can also ensure
that a woman's decision to term nate her pregnancy before viability
is informed, and can prohibit npst abortions after viability. See

N.D.C.C. ch. 14-02.1; Fargo Women's Health Org. v. Schafer, 18 F.3d
526 (8th Cir. 1994).

The Court in Cruzan identified the state's additional interest in
assuring that health care decisions made in living wills and by
surrogate decisionmkers were in acordance with an incapacitated
person's wi shes. 497 U S. at 280-81. This assurance can be provided
"t hrough the inposition of heightened evidentiary requirenents." 497
U S. at 281. The Court also recognized that "a State is entitled to
consider that a judicial proceeding to mneke a determ nation
regarding an inconpetent's wshes wmy very well not be an
adversarial one. . . ." 1d. The Court in Cruzan concluded that,
because the choice made by a conpetent person to refuse nedical
treatment is so obviously different than the choice made for an
i ncapacitated person by soneone else, "the State is warranted in
establishing rigorous procedures for the latter class of cases which
do not apply to the forner class.” 497 U S. at 287 n. 12

Court approval of nedical treatnent has been affirnmed in other
contexts as well to protect individuals from being involuntarily
subjected w thout due process to certain invasive actions. See
QO Connor v. Donaldson, 422 U. S. 563, 580 (1975); Vitek v. Jones, 445
U S. 480, 492-93 (1980) (requiring a due process hearing before
involuntary commtnent for nmental illness); Washington v, Harper
494 U.S. 210 (1990) (requiring due process before involuntarily
adm nistering unwanted antipsychotic medi cati on); Ski nner V.
Oklahomn ex, rel. WIlliamson, 316 U S. 535 (1942) (recognizing the
right to procreate and rejecting forced sterilization).

Whet her a woman's "constitutional rights have been violated must be
deternmined by balancing [her] liberty interests against the rel evant
state interests.” Cruzan, 497 U.S. at 279 (citations omtted). In
Casey, a plurality held that a state can regulate a woman's right to
terminate her pregnancy as long as it does not unduly burden the
exercise of that right. 112 S. . at 2820. Because the right to
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refuse nedical treatment is simlar and has the sane constitutiona
source, the sanme undue burden standard probably would be applied to
state regul ations affecting that right.

An undue burden was defined in Casey as a "substantial obstacle in
the path of a woman seeking" to exercise her rights. 112 S.Ct. at
2821. In applying this standard, courts  nust measure the
constitutionality of a statute "by its inpact on those whose conduct
it affects.” Ld. at 2829. N.D.C.C. ? 23-06.4-07(3) only affects
incapacitated termnally-ill pregnant wonmen who wote a living wll
whi | e conpet ent and whose pr egnhancy coul d result Wi t hout
unreasonable pain or physi cal harm in a live birth i f
life-prolonging treatnment were provided. N D. C C ? 23-06.5-03(5)
only affects incapacitated pregnant wonen who have appointed an
agent to make heal th-care deci sions.

A strong argunment can be nmade that North Dakota's durable power of
attorney for health care and living will statutes are not clearly an
undue burden to the exercise of a woman's right to term nate her
pregnancy or refuse nmedical treatnent. These rights nust be
bal anced with two relevant state interests. First, the state has an
"inportant and legitinmate interest” In the life of the unborn fetus,
whi ch conti nues throughout the pregnancy and becones greater after
viability. Casey, 112 S.Ct. at 2817. The Court in Casey observed
that this interest has "been given too little acknow edgnent or
i npl enmentation” after its decision in Roe. Ld. Second, the Court in
Cruzan held that a state can adopt procedural safeguards to ensure
that the non-judicial decision contenplated under the statute
accurately reflects the patient's wishes if stated, or the patient's
best interests.

The court proceedings required under N. D C C ? 23-06.5-03(5) and
as a result of NDCC ? 23-06.4-07(3) do not prohibit an
i ncapacitated pregnant woman from having an abortion or refusing
l'ife-prolonging treatnent, but are "reasonable neasure[s] to
inplement the State's interests” in protecting fetal I|ife and
assuring that the proposed procedure or course of treatment conforns
with the patient's w shes if known or wth the patient's best
interests. Casey, 112 S.Ct. at 2825

The interests that are bal anced under these statutes are simlar to

those in Casey. The state's interest in the life of a
potentially-viable fetus does not dimnish when the pregnant nother
is incapacitated or termnally ill. Absent incapacity or term nal

illness, this interest generally becones greater after viability.
The questions yet to be answered by the Supreme Court are whether a
woman's liberty interest is greater when she decides to refuse
medi cal treatnment than when she decides to abtain it, and whether
that interest is dimnished when the woman is incapacitated and

termnally ill. MacAvoy-Snitzer, Pregnancy Clauses in living WIIl
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Statutes, 87 Colum L. Rev. 1280, 1291 (1987) (Suprene Court "has
not spoken specifically on whether a state's interest in fetal life
is sufficiently conpelling to override a pregnant woman's right to
refuse nedical treatnent.").

These constitutional issues do not need to be resolved here, because
these statutes do not override a patient's wi shes or best interests.
The hearings required by these statutes are sinply the state's
met hod of assuring that health <care decisions mnmmde for an
i ncapacitated pregnant woman conply with the woman's w shes or her
best interests.

You question whether the requirenent of court approval under
N.D.C.C. ? 23-06.5-03(5) is to protect the state's interest in feta
life, or sinply to assure that health care decisions are consistent
with a pregnant and incapacitated woman's w shes and religious or
moral beliefs if known, or her best interests. Court approval is
required for the same procedures under N D.C.C. ?? 23-12-13 and
30. 1-28-12(4). A simlar hearing would also be held for
incapacitated pregnant patients as a result of the pregnancy
provision in NND.C.C. ? 23-06.4-07(3).

The function of these hearings is constitutionally conpatible with
the direction provided by the Court in Cruzan and reflects a policy
of the North Dakota Legislature to provide for a hearing "with the
added guarantee of fact finding that the adversary process brings
with it" to assure that an incapacitated patient's w shes or best
interests are foll owed with respect to nmedi cal treat ment
significantly affecting the patient's liberty interest. See Cruzan
497 U.S. at 281.

Wth respect to your inquiry about what court procedure is required
to secure court approval of an abortion or w thholding or wthdrawa

of life prolonging treatnent for a pregnant woman, an action in the
nature of a declaratory judgnment should suffice. See N.D.C.C. ch

32-23; |n re McMillen, 470 N.W2d 196, 198-99 (N.D. 1991). A court
proceeding would also be required regarding an agent's consent to
adnmission to a nental health facility or state institution for nore

than 45 days or to psychosurgery or sterilization. N. D. C. C.
? 23-06.5-03(5). It would be appropriate for the court to appoint a
guardian ad litem for an incapacitated principal. ND R Civ. P.

17(b); N.D.C.C. ? 28-03-04; Bucholz v. Harthun, 239 N.W 161 (N.D.
1931) .

Si ncerely,

Hei di Heitkanp
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