LETTER OPI NI ON
94-L-66

March 18, 1994

Honor abl e Donna Nal ewaj a
St at e Senat or

1121 11th Street North
Fargo, ND 58102

Dear Senator Nal ewaj a:

Thank you for your letter asking several questions
concerning ownership of plant varieties devel oped at
the North Dakota Agricultural Experi ment Station
( AES) .

You explain that royalties or fees received for the
sal e of Pioneer seed varieties and gernpl asm devel oped
at the AES are paid to the NDSU Research Foundation
pursuant to an agreement with the Foundation. Your
guestions relate to whether this arrangenment is
consistent with the state constitution and applicable
st at ut es.

In order to answer your questions, it is necessary to
review the |legal status of the AES The AES 1is
established in connection wth North Dakota State
Uni versity (NDSU) wunder the <control of the North
Dakota State Board of Hi gher Education. N. D. Const.
art. VIII, ? 6; North Dakota Century Code (N.D.C.C.)
?? 15-12-10 and 4-05.1-02. The director of the AES is
"under the direction of the president of the North
Dakota state wuniversity of agriculture and applied

science." N D.CC ? 4-05.1-03. These provisions are
consistent with federal Ilaws authorizing the | and
grant col | eges. Section 1 of the original Hatch Act
of 1887 (Act of March 2, 1887, 24 Stat. 440) stated
t hat experinment stations were to be established "in
connection with" the Iland grant coll eges. Current
federal law defines a state agricultural experiment
station as a "departnment which shall have been
est abl i shed, under direction of the college or

university or agricultural departnents of the coll ege
or university" or "such other substantially equival ent



arrangenents as any State shall determ ne." 7
US CA ? 36la. Nothing in federal |aw pertaining to
experinment stations is intended to "inpair or nmodify
the |egal relation existing between any of the
coll eges or wuniversities under whose direction State
agricultural experiment stations have been established
and the governnent of the States in which they are
respectively located." 7 U S.C. A ? 361h. Therefore,
the AES is a part of NDSU, governed by the State Board
of Hi gher Educati on.

N.D.C.C. ch. 47-28 governs inventions or discoveries
at institutions of higher |earning under the contro
of the Board of Higher Education. Letters patent on
al | i nventions or di scoveri es resulting from
st at e-sponsored research conducted by enployees of a
state institution of higher learning "shall inure to
and be taken out by or assigned to the respective
state institution of higher |learning in accordance
with a general policy established by each institution
of higher learning with the approval of the state
board of higher education.” N.D.C.C. ? 47-28-01.
Omership of the inventions or discoveries "shall be
vested in each respective institution, or in an
i ndependent foundation <created for the purpose of
obtaining patents or inventions, receiving gifts,
adm ni stering or di sposing of such patents and
pronoting research at the respective institution by
every proper neans.” Id. I ncone received for the
i nventions or discoveries nust be shared wth the
inventor. N.D.C C ? 47-28-02.

The Board of Hi gher Education has adopted a policy

pursuant to N.D.C.C. ch. 47-28. The Board policy
governs any "patentable discovery," including those
that may arise from "the developnent of a new and
usef ul process, device or apparatus, article of
manuf acture, conposition of matter (including chem cal
conmpounds, m croorganisns, and the like), plant, or
rel ated i nprovenent, or a new use for a known materi al
or device." SBHE Policy ? 611.2. SBHE Policy ? 611.2
states that the institution shall have the right of
first refusal to the title of al pat ent abl e

di scoveries and, subject to overriding obligations of
the institution pursuant to the ternms of applicable
gifts, grants or contracts, the institution shall pay
to the inventor a mninum of 30% of the net royalties
and fees received by the institution. The remai nder
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shall be dispersed "by negotiated agreement wth
allocations to the originating departnent, t he
originating college/school, and the institution.” [d.

A "patent review procedure" at each institution shall
establish the "negotiation and distribution mechanisnt
at each institution. 1d.

Rights to seed varieties may be protected by the Pl ant
Variety Protection Act, 7 US.CA ? 2321 et seq.

N. D. C. C ? 47-28-01 utilizes t he term "letters
patent." The term "letters patent"”™ 1is generally
defined as a docunent, open to public inspection and
under seal of the governnent, which grants sone
speci al right, privil ege, aut hority, nmonopol vy,
franchise, imunity, exenption or title that could not
ot herw se be enj oyed. See Webster's Third
International Dictionary 1298 (1967). In my opinion,

this termis broad enough to enconpass certificates of
federal seed variety protection. Therefore, the Board
policy  pursuant to N.DCC ? 47-28-01 governs
di sposition of royalties and other incone received by
NDSU for the sale of seed varieties devel oped at NDSU
which are protected by the Plant Variety Protection
Act .

The NDSU Research Foundation fulfills the purposes of
N.D.C.C. ? 47-28-01 and was organized for scientific
and educational purposes and specifically, anong other
things, to support NDSU in its teaching and research
m ssi ons. The NDSU policy governing distribution of
royalties from patentable discoveries states that
ownership of patent rights is generally assigned to
the institution, acting through the Ofice of G aduate
Studi es and Research, and all net inconme received by
the institution, after paynent of the inventor's
share, shall be devoted to the support of the NDSU
research program NDSU Policy ? 341. | understand
that policies exist at NDSU, adopted by the Dean of
Graduate Studies and Research, the NDSU Research
Foundation and approved by the NDSU president, whereby

all patentable discoveries are assigned to the NDSU
Research Foundation, subject to the approval of the
presi dent. The policies provi de t hat t he

institution's 70% share of royalties and other net
income is distributed according to the terms of an
agreenment negotiated by "the originating College
Dean(s), Department Chair(s), and the Dean of G aduate
Studies and Research to support endeavors to enhance
research.” Patent Policy, Patent Review Procedures,
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North Dakota State University (Approved October 11,
1988).

Owner ship of intell ectual property, i ncl udi ng
protected seed varieties, patents, trademarks and
copyrights may also be subject to restrictions stated
in the terms of research grants or contracts or in
agreenments transferring ownership to institutions of

hi gher | earning. See N.D.C.C. ? 47-28-04. In an
agr eenment dated July 17, 1990, Pi oneer Hi - Br ed
International, Inc., an lowa corporation, donated and

assigned to the NDSU Research Foundation its ownership
interests in PVP certificates to certain hard red
spring wheat varieties and hard red spring gernplasm

The agreenment restricts the devel opnent of varieties
and sale of seed to North Anerica.

Your first guestion is whether pl ant varieties
devel oped by the AES should be considered a part of
the agreenment with the NDSU Research Foundati on. The
agreement between the NDSU Research Foundation and
Pioneer Hi-Bred International, Inc., governs only the
varieties listed in the agreenent. However, as noted
above, Board of Higher Education and NDSU policies,
adopted wunder the authority of N D C C ? 47-28-01,
all patentable discoveries made at NDSU, including new
pl ant varieties developed at the AES, are assigned to
t he NDSU Research Foundati on.

Your second question asks whether royalties/fees on
pl ant varieties devel oped by AES scientists should be
collected by the NDSU Research Foundati on. Pur suant
to policies of the Board of Hi gher Educati on and NDSU
adopted under the authority of N.D.C.C. ch. 47-28, the
royalties and fees received for plant varieties
devel oped by AES scientists should be collected by the
NDSU Research Foundation and, after paynent of
expenses and the inventor's share, distributed for the
support of research at the AES or other departnents at
NDSU according to the terns of a negotiated agreenent.

Your third question asks what agency should collect
and manage the nonies collected fromthe sale of plant
varieties developed by the AES scientists. The NDSU
Research Foundation is established for this purpose
pursuant to applicable |Iaws and policies. Ther ef or e,
it is the entity responsible for <collecting and
managi ng t hese funds.
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In answer to your fourth question, the NDSU Research
Foundation can collect and nmanage all funds received
from sales both within and wi thout the country unless
ot her arrangenents or agreenents consistent wth NDSU
policies are negotiated. As | have noted, the
agreenment with Pioneer Hi -Bred International, Inc.,
restricts sales of the varieties governed by that
agreenment to North Anerica.

Your fifth question asks whether the intent of the
approved constitutional anendnment in 1964 was to
separate the budgets of the AES and NDSU. The
constitution states that the budgets and appropriation
nmeasures for the AES and the Extension Division may be
separate from those of state educational institutions.

N.D. Const. art. VIII, ? 6(6)(d). In other words,
the Legislature may provide for separate budgets and
enact separate appropriations measur es or t he
appropriations may be conbined. The Legislature has
chosen to enact separate appropriations measures and
has stated that funds appropriated to the Extension
Service, Northern Crops Institute and the AES shall
not be commingled with funds appropriated to NDSU.

See 1993 N.D. Sess. Laws ch. 26, ? 8.

Your final question asks "[d]oes the separation of
appropriation (1993 ND Sess. Laws 26) inply separation
of the managenent of all nonies?". Al'l the entities
recei ving an appropriation under 1993 N. D. Sess. Laws
ch. 26 received authority for the expenditure of the
amounts stated therein to carry out their functions
under the | aw. Managenment of the AES and its centers
is by the superintendent of the center and the
director of the AES. The director, in turn, is under
the direction of the president of NDSU. (N.D. C. C
? 4-05.1-03.) Utimately, the AES is subject to the
supervision of the State Board of Higher Education.

(N.D. Const. art. VIIl, ? 6(1); ND.CC ?? 15-10-01,
4-05.1-02.) The State Board of Higher Education
supervi ses t he institutions under its control

according to the North Dakota Constitution and
statutes, including appropriation acts and policies it
is authorized by statute to adopt.

Therefore, although the research centers and main
research station received separately identifiable
appropriations, which nust be separately accounted
for, the managenent of the AES and its centers,
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including their appropriations, is still under the
ultimate control of the State Board of Higher
Education exercising its authority wunder |aw A
separate appropriation to an entity does not make it a
separate legal entity of +the state. The AES is

organi zed as a part of NDSU. Therefore, the AES is
subj ect to policies devel oped under N. D. C. C.
?7 47-28-01 by the State Board of Higher Education and
NDSU concerning royalties from plant varieties
devel oped at the AES, and following those policies
does not <conflict with the separate appropriations
contained in 1993 N. D. Sess. Laws ch. 26. It should
be noted that this result <could be changed by
| egislation anmending the Board's and wuniversities'

authority under N.D.C.C. ? 47-28-01.

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL

rel/pg



