LETTER OPI NI ON
94-L-170

July 1, 1994

M. Marshall W Noore

Di rector

Departnment of Transportation
608 East Boul evard Avenue

Bi smarck, ND 58505- 0700

Dear M. Mbore:

Thank you for your June 3, 1994, letter concerning the
use of a type of admnistrative |leave for state
enpl oyees. You cite circunmstances of extrenme weather
conditions involving public safety and the requirenment
for enployees to be on the job when they would
otherwi se be wusing annual |eave, and circunmstances
i nvol vi ng di sci plinary proceedi ngs after a
preterm nation notice has been given to an enpl oyee.

From your description, it appears that "adm nistrative
| eave” may exist within the personnel policies of the
North Dakota Departnent of Transportation (NDDOT).
State statutes and adm nistrative rules of the Central
Personnel Division and the State Personnel Board do
not define or describe a type of enployee |eave known
as "adm nistrative | eave."

On the subject of the use of a state enployee's annual
| eave, North Dakota Century Code (N.D.C.C.) ? 54-06-14
provides in part:

Annual | eave and sick | eave nust be provided for al
persons in the permanent enploynent of this state who are
not enpl oyed under a witten contract of hire setting forth
the terms and conditions of their enploynent, wthin the
l[imtations, terms, and provisions of this section. . . .
Annual | eave nust be conpensated for on the basis of full
pay for the nunmber of working days' |eave credited to the
enpl oyee. . . . Any state agency, unit, or entity which
enpl oys persons subject to this section shall fornulate and
adopt rules governing the granting of annual |eave and sick
| eave which will effectuate the purpose of this section and
best suit the factors of enploynent of that enploying unit.
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(Emphasi s supplied.)

Consistent with the mandatory nature of the provision
of annual and sick |eave provided for by ND. C C
? 54-06-14, it has been held that vacation with pay is
not a gratuity, but 1is conpensation for services
render ed. Raney v. State, 296 N.W 323, 325 (Mch.
1941).

For the purposes of enhancing greater uniformty in
matters relating to probationary periods, hours of
wor k, | eaves of absence, separ ati ons, transfers,
di sciplinary actions, gri evance pr ocedur es, and
perfornmance nmanagenent, the director of the Central
Personnel Division can adopt admnistrative rules
which are binding on the agencies affected for
enployees in the classified service. N.D.C. C
? 54-44.3-12. Such rul es have been adopted and appear
in North Dakota Adm nistrative Code (N.D. Adm n. Code)

art. 4-07. Various types of enployee |eave are
provided for and discussed in N.D. Admn. Code chs.
4-07-12 through 4-07-17. Al t hough six chapters of

N.D. Adm n. Code art. 4-07 deal with types of enployee
| eave, the article does not expressly provide that the
types of I|eave defined and explained are the only

types of | eave that may be provided to state
enpl oyees. For exanple, | am aware that sonme agencies
provi de short-term educational |eave for the benefit
of enployees and the agency and when educational
requi renments are inposed by professional 1icensing
or gani zati ons. Furthernore, agencies nmay provide

mlitary leave wunder ND.CC ? 37-01-25 for the
Nati onal Guard and Arnmed Forces Reserve of the United
St at es. Al so, state policy encourages enployers to
establish procedures for enployee tinme off to vote if
their work schedule conflicts with voting during the
time when t he pol |'s are open. N. D. C. C.
? 16.1-01-02. 1. It is conceivable that other types of
enpl oyee |eave not provided for by admnistrative
rules may exi st in some agenci es.

The admnistrative rules of +the Central Per sonnel
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Di vision provide that annual |eave requests nust be
approved prior to the enployee taking |eave, and that
the |eave request nmay be denied if the enployee's
absence would unduly disrupt the operations or
services of t he agency. N. D. Adm n. Code
? 4-07-12-07. Also, the rules direct agencies to
establish cut-off dates for the usage of annual | eave
and limt the amount of annual |eave enployees nmay
carry over from year to year to 240 hours. N. D
Adm n. Code ? 4-07-12-08. These sections, however, do
not authorize conplete denial of the use of or paynment
for annual |eave provided for by N.D.C.C ? 54-06-14
when it is enployer demands that result in the
inability of the enployee to use annual |eave before
the relevant cut-off date and therefore exceed the
carryover limt.

The Legislature's grant of authority in ND.C C
?54-06-14 to any state agency to "fornulate and adopt
rul es governing the granting of annual |eave and sick

| eave which wll effectuate the purpose of this
section and best suit the factors of enploynment of
[the] enmploying unit” is separate from the rul emaking

authority granted the Central Personnel Division in
N.D.C.C. ? 54-44. 3-12. The rules referred to in this
section 54-06-14 wuld be rules relating to the
i nt ernal managenent of the agency and therefore
excluded from the definition of rule and the need for
formal adoption under N.D.C. C. ? 28-32-01(11)(a).

It is apparent that agencies need to be able to dea

with energency situations, especially those involving
public safety, and to control and regulate the hours
wor ked by enployees in order to satisfactorily conduct
the obligations of the agency. The use of
adm nistrative |leave was recognized by the North
Dakota Suprenme Court in the case of Piccagli v. North
Dakota State Health Departnment, 319 N W2d 484, 487
(N.D. 1982). The suprenme court recited a menorandum
agreenent between the State Health Departnent and a
departi ng enpl oyee by noting:

1) The Departnent of Health has agreed to place
G orgio Piccagli on admnistrative |leave with pay for the
period January 1, 1981, to February 28, 1981.

"Adm ni strative | eave" provi des a vehicle for
adm ni strators of state governnent agencies to be able
to respond to unusual or unexpected circunstances and
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effectively deal with themin order to carry out their
governnment functions.

VWen the Legislature enacts a statute, those subject
to it are entitled to presune that a just and

reasonable result, as well as a result feasible of
executi on, is intended by the enactnment of the
stat ute. NND.C.C. ? 1-02-38(3) and (4). Under the

circumstances you present concerning enployees not
being able to use accrued annual |eave to avoid its
| oss before the relevant cut-off date because of
managenent directives, ND. C.C. ? 54-06-14 nust be
read together with the rules adopted by the Central
Personnel Division and their purposes under N.D. C C
? 54-44.3-12(1) and interpreted to achieve a just and
reasonable result and a result feasible of execution.

It is therefore ny opinion that if your actions as
the director of the NDDOT resulted in the inability of
certain of your enployees to use their accrued annual
| eave prior to losing it because of the advent of the
cut-off date and the enployee is not responsible for
his or her own failure to use the leave within the
rel evant accrual year, then you have the discretion to
grant those enployees tinme off with pay so that their
statutory entitlenment to annual |eave under N.D.C. C

?7 54-06-14 is not denied. Whether this |eave is
called "admnistrative |eave," "leave of absence,”
"time off wth pay,” or some other nane, IS
irrel evant.

You also raise an issue concerning disciplinary
proceedings and the anticipated term nation of the
enpl oyment of an enpl oyee. Under these circunstances,
the property interest of public enployees has been
determned to require certain due process rights,
i ncluding notice of the cause for term nation and the
right to respond to those causes and explain the

enpl oyee' s si de. Cleveland Board of Education V.
Louderm Il, 105 S. Ct. 1487 (1985). The court in
Loudermi Il noted that where the property interest in

conti nued enploynent is being deprived, an opportunity
for notice and a hearing appropriate to the nature of
the case is required. Naturally, there are sone
circunstances where a nanager of a gvernnent agency
must protect governnent property, functions, and other
enpl oyees during the time an enploynent termnation
proceedi ng is underway. Under these conditions, it
may be necessary for the manager to exclude the
enpl oyee from the work prem ses during the conduct of
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the notice and informal procedure for response to the

charges causing term nation. Until the enployee is
given the appropriate tine to respond, according to
the agency grievance procedures, the enployee, if

necessary, my be excluded from the work prem ses and
paid until final action is taken by the agency. Under
t hose ci rcumst ances, granting an enpl oyee
adm ni strative | eave woul d be appropri ate.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

rel/pg
cc: Brian McCl ur e, Di rector, Central Per sonnel
Di vi si on

Robert W Peterson, State Auditor



