LETTER OPI NI ON
94-L-199

August 11, 1994

M. Doug Mattson

Ward County State's Attorney
Ward County Courthouse

M not, ND 58701

Dear M. Mattson:

Thank you for the recent letter your office submtted
regarding the levying of taxes for school district

capital debt on newly annexed territory. In the
situation involved, a school district had Dbeen
enlarged due to the annexation of part of a
nei ghboring school district. The question is whether

the newly annexed property was subject to tax |evies
for preexisting capital debt of the annexing school
di strict.

Whet her the newy annexed territory is subject to a
tax levy for a preexisting capital debt of the
annexi ng school district cannot be answered in a yes
or no fashion. Under North Dakota's statutory schene
for school annexations, such matters are left to the
factfinding and approvals nade by the relevant county
commttee and state board pursuant to N D.C.C. ch.
15-27. 2. N.D.C.C. ? 15-27.2-04 provides that before
detaching territory from one school district or
annexing territory to another the county commttee
must hold a hearing on the proposed annexati on. The
county conmmttee referred to in that section is the
county commttee for the reorganization of school
districts. N.D.C.C. ? 15-27.1-01(3). Annexation is
defined to nean "an alteration of the boundaries of
school districts through the attachment of territory
from one existing school district to another existing
operating school district." ND CC ? 15-27.1-01(1).

At the annexation hearing the county committee is
required to consider testinony and evidence wth
respect to a nunmber of statutory factors including:

a. The value and anpount of al | school
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property and all bonded and other indebtedness of each

school district affected by a change in boundari es.

b. The anmount of all outstanding i ndebtedness
of each district and that which would constitute an

equitable adjustnment of all property, assets, debts, and

liabilities anong the districts involved.

C. The t axabl e val uation of exi sting
districts and the differences in such valuation which woul d
accrue under the proposed annexati on.

(Enphasis supplied.) ND.CC ? 15-27.2-04(3).

The county committee then is required to nake specific
findings with reference to the enunerated factors upon
whi ch evi dence was presented at the hearing. N.D.C C

? 15-27.2-04(4). Al'l proposed annexations nust be
given final approval by the state board of public
education after it conducts a hearing on the
enunerated factors and after It makes specific
findings with reference to the factors wupon which
testi nony or evi dence was t aken. N. D. C. C

? 15-27.2-04(5).

If the annexation is approved by the state board, the
county commttee nmay "cause a tax to be |evied against
each district affected in accordance wth section
15-47-21 which wll equalize the several interests

fairly." ND.CC ? 15-27.2-04(6).

N.D.C.C. ? 15-47-21 provides, in part, as foll ows:

Tax | evies for equalization between school

districts limted -- Rem ttance tax. VWhen the anount
to be levied on each of several districts or parts of
districts affected by a change in school district
boundari es has been determned, a list of the several
ampounts nust be made, and the respective amounts must

set forth opposite the name of the district to

which it 1is chargeable. The entire levy nust be
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stated substantially in the form provided for
certifying school taxes, nust be addressed to the
county auditor, and nust be signed by a mpjority of
the menbers of the county committee or committees.
Opposite the several descriptions of property on the

l[ist nmust be entered the nanes of the school

districts within which the property is situated. The
levy is a valid levy on the taxable property of each
district.

Thus, under North Dakota's statutory schenme, the
county conmttee and state board are to nake findings
and approvals with respect to the factors enunerated
in NND.C.C. ? 15-27.2-04(3) including: the val ue and
amount of school property and all bonded and other
i ndebt edness of each di strict; the anount of
out st andi ng i ndebtedness of each district, and that
whi ch would constitute an equitable adjustment of the
property, assets, debts, and Iliabilities anpbng the
districts involved; and a review of the taxable
valuation of existing districts and the difference in
such valuation which would accrue under the proposed
annexati on. N.D.C.C. ? 15-27.2-04(3). After final
approval, the county commttee has the power to |evy
taxes to equalize the interests fairly. N. D. C. C
? 15-27.2-04(6)(a). Consequently, if the results of
the hearing and determ nations by the county commttee
and the state board are that it 1is necessary and
appropriate to effectuate an equitable adjustnment of
debts and liabilities and to properly "equalize the
sever al interests fairly," the county commttee
ultimately could require the levying of a tax for the
preexi sting debt of the annexing school district to be

charged agai nst the newy annexed territory. |d.

Li kew se, if the territory to be annexed had been
subject to a levy by its old district for bonded or
ot her indebtedness, tax levies mde by the old

district for debt service would not follow the annexed
territory, except as required by the board doing the
equal i zat i on. State v. Rasmusson, 300 NNW 25 (N.D.

1941) . However, it should also be noted that "if the
governing body of the issuing nunicipality no |onger
exi sts, the county auditor shall levy a direct tax
agai nst the taxable property in the original issuing
municipality to pay said deficiency and the interest

t hereon. " N.D.C.C. ? 21-03-15. Consequently, if a
school district no |onger existed because it had been
di ssolved or conpletely absorbed into another schoo
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district, the taxable property in the original issuing
school district would be subject to the levy of a
direct tax to pay the deficiency and the interest for
any general obligation debt i ssued pursuant to
N.D.C.C. ch. 21-03. |Id.

Based on the foregoing, and in response to your
inquiry, it is ny opinion that whether taxes for
bonded indebtedness incurred prior to a school
di strict annexation could be applied to newy annexed
territory woul d depend on t he findi ngs and
determ nation made by the county conmttee and the
state board follow ng the hearings prescribed by |aw,
and any equalization of taxes mmde by the county
committee and certified to the county auditor pursuant
to such processes. My opinion would be the sane
whet her the annexed territory becane part of the
adjoining district through the annexation process or
t hrough the dissolution process.?

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

11 f/pg

'Di ssol ution of school districts occurs through the
operati on of N. D. C. C ch. 15-27. 4. N. D. C. C.
? 15-47-21, which provides for tax levies for
equal i zation between school districts and parts of
districts, 1is expressly applicable to dissolutions
under N.D.C.C. ch. 15-27. 4. 1d. Li kewi se, a
di ssolution requires a hearing and consideration of
the various factors listed in N.D.C.C. ? 15-27.2-04(3)
i ncluding the indebtedness of the affected districts,
the amount of outstanding indebtedness, and the
equi tabl e adjustment of property, assets, debts, and
liabilities anong t he districts I nvol ved, etc.
N.D.C.C. ? 15-27.4-02. Therefore, it would still be
up to the county commttees to effect a proper
equal i zation and certify the anount of taxes to be
l evi ed.



