LETTER OPI NI ON
94-L-73

March 30, 1994

M. Rick D. Larson
Acting Land Conm ssi oner
P. O. Box 5523

Bi smar ck, ND 58502-5523

Dear M. Larson:

Thank you for your February 28, 1994, letter
requesting an opinion on whether the Board of
Uni versity and School Lands (Land Boar d) can

conpletely delegate its investnment responsibility for
the common schools trust fund and the various other

trusts that the Land Board nmanages. In connection
with this, | understand that the Land Board is | ooking
at the possibility of contracting with the State
| nvest nent Boar d to manage t he Land Board's

i nvestments and that the Land Board is concerned as to
the extent to which investnent authority my be
del egat ed.

Article I' X, Section 1 of the North Dakota Constitution
est abl i shes "a per pet ual trust fund for t he
mai nt enance of the comon schools of the state.”
Under Article |IX, Section 11, the Legislature is to
"pass suitable laws for the safekeeping . . . of the
state school funds."

North Dakota Century Code (N.D.C.C.) ? 15-01-02(2)
grants the Land Board "[f]ull contr ol of t he
i nvestnment of the permanent funds derived from the
sale of any of the |lands described in [ND.C C

? 15-01-02(1)]." N.D.C.C. ? 15-03-05 provides that
"[a]t least one-half of the whole amunt of the
sever al per manent funds, as conput ed by t he

comm ssi oner of university and school |ands at the end
of each fiscal year, nust be invested in first
nort gages on farm ands and rangelands in this state if
there is a sufficient demand for investnent in farm
| oans. " Consistent with this provision, the Land
Board nust "apply the prudent investor rule in
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investing the permanent funds wunder its control."
N. D. C. C ? 15-03-04. The prudent investor rule
requires the Board to "exercise the sane judgnent and
care, under the circunstances then prevailing and
limtations of North Dakota and federal |aw, that an

i nstitutional i nvest or of ordi nary prudence,
di scretion, and intelligence exerci ses in t he
managenent of large investnments entrusted to it, not
in regard to speculation but in regard to the
per manent disposition of funds, considering probable
safety of capital as well as probable incone." I d.

The State Investment Board is also charged with
"apply[ing] the prudent investor rule in investing for

funds under its supervision." ND.CC ? 21-10-07.

The powers and duties of the Land Board require the
exercise of judgnent and discretion. Letter from
Attorney General N cholas J. Spaeth to Lieutenant
Governor Lloyd Ondahl (May 29, 1990). See also Fuller
v. Board of University and School Lands, 129 N.W 1029

(N. D. 1911). The principl es governi ng t he
adm nistration of trusts apply to the Land Board
acting as trustee. Letter from Attorney General

Ni cholas J. Spaeth to State Land Conm ssioner Tim
Ki ngstad (August 19, 1992).

Under the prudent investor rule, a trustee as a
fiduciary is "entitled to consult advisors in making
i nvest nent decisions." Ewing v. Rum, 892 F.2d 168

(2d Cir. 1989), cert. denied, 495 U.S. 949 (1990).
Cenerally, "a trustee may del egate those duties which

a person of ordi nary prudence m ght in like
circunstances in the managenent of his own affairs
entrust others to perform™ City of New Oleans v.

Cheram e, 509 So.2d 58, 60 (La. App. 1987). See also
Indian Head Nat'l Bank v. Theriault, 84 A 2d 828, 830
(N.H. 1951); Restatenment (Third) of Trusts ? 227(c)(2)
(fiduciary must act wth prudence in deciding whether
and how to del egate authority), and comment | thereto
(trustee has power and "may sonetinmes have a duty" to
del egate investnent functions). Comrent j provides:

J - Duty wth respect to delegation.

In
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adm ni stering the trust's investnent activities, the trustee
has power, and may sonetinmes have a duty, to delegate such
functions and in such manner as a prudent investor would

del egate under the circunstances. See generally ? 171. On
the trustee's duty to select agents wth care and to
exercise prudence in nonitoring or supervising their

activities, see id., Coments a, h, and k. On the trustee's

duty to avoid excessive costs generally, see ? 188, Comment
f; with respect specifically to the trustee's right to be
rei mbursed for agents' conpensation, see ? 188, Comment c;

and conpare the discussion of |ayered managenment costs in
Comment m bel ow.

The trustee is not required personally to
perform all aspects of the investnent function. The trustee
must not, however, abdicate the responsibilities of the
of fice and nmust not del egate unreasonably. Prudent behavi or
in this matter, as in other aspects of prudent investnent
managenent, cannot be reduced to a sinple, objective
formul a.

Wth professional advice as needed, the trustee
personally mnust define the trust's investnment objectives.
The trustee nust also make the decisions that establish the
trust's investnment strategies and prograns, at |east to the
extent of approving plans devel oped by agents or advisers
Beyond these generalizations, expressed in ternms that are
necessarily inprecise, there is no invariant formula
concerning functions that are to be perforned by the trustee
personal | y.

Many factors affect the nature and extent of
prudent and therefore perm ssible delegation. These factors
include the alnost infinite variety that exists in trustees
and trusteeships, as well as in investnment objectives and
techniques and in the types, circunstances, and goals of
trusts. For exanple, it would be inmpractical for delegation
decisions not to take account of the scale of a trust's
operations and the nature of the trustee's operating
structure. Corporate trustees necessarily act through their
enpl oyees; between that situation and the individual who
acts as a trustee or co-trustee, however, there are nmany
variations  of trust eeshi p, enconpassi ng, for exanmpl e,
institutional governing bodies, law firms, and panels of
i ndi vi dual s operating with the support of full-time staff.

The trustee's authority to delegate is not
confined to acts that mght reasonably be described as
"mnisterial."” Nor is delegation precluded because the act
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in question calls for the exercise of considerable judgnent
or discretion. The trustee's decisions with regard to
del egation are thenmselves matters of fiduciary judgnment and
responsibility falling within the sound discretion of the
trustee.

As in other matters of fiduciary discretion (see
? 187), the trustee nust not abuse the discretion to
del egat e. Accordingly, a court may substitute its judgnment
for that of the trustee in a matter of delegation if and
only if the trustee has acted unreasonably, or has

unreasonably failed to act. Simlarly, a trustee's
liability in a matter of delegation depends on a failure to
exerci se the required degree of care, skill, or caution.

In deciding what as well as whether to del egate
and in selecting, instructing, and supervising agents, the
trustee has a duty to the beneficiaries to act as a prudent
i nvestor would act under the circunstances. The trustee
must exercise care, skill, and caution in establishing the

scope and specific terms of any delegation, and nust keep
reasonably infornmed in order to nonitor the execution of
i nvest nent deci sions or plans.

In all of these matters the trustee has a duty
to the beneficiaries to take account of all relevant
ci rcumst ances. These include the know edge, skill,
facilities, and conpensation of both the trustee and the
prospective agents. Al so of I nportance are such
considerations as the size of the trust estate and the
burdens and conplexity of both the assets to be nmanaged and
the strategies to be inplenented. Active investnment
strategies, for exanple, especially in Jlow efficiency
mar kets such as real estate and venture capital, are likely
to require the hiring of agents with special skills not
possessed by many trustees, often not even by professional
or corporate fiduciaries.

For further explanation and clarification, | have
encl osed a copy of the above provisions referenced in
conment j.

Further, there are practical reasons why an agency,
such as the Land Board, should be able to use private
consultants in helping it make financial decisions.
Each of the Board's five menbers has a broad range of
ot her responsibilities. It is difficult for the Board
to satisfy its duty of a trustee to actively manage
the fund to benefit its beneficiaries. The Board
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needs assi stance. It is not only conmmon, but
necessary for agency heads to delegate sone of their
responsibilities to others.

Sound principles of organization demand that those
at the top be able to concentrate their attention upon the
| arger and nore inportant questions of policy and practice,
and that their time be freed, so far as possible, fromthe
consideration of the smaller and |less inportant matters of
detail .

K. Culp Davis and R Pierce, | Admnistrative Law
Treatise 85 (3d ed. 1994). The courts recognize this
wi sdom and it is reflected in their opinions. | d.

See also Earnest v. Mseley, 426 F.2d 466, 469 (10th
Cir. 1970); Thonpson v. Dep't of Treasury, 533 F.
Supp. 90, 98 (D. Utah 1981).

However, the Land Board may not conpletely delegate
its statutorily inposed investnment responsibilities.

Restatenment (Third) of Trusts ? 171, comment f; IIA
Scott, The lLaw of Trusts (1987), ? 171.1. The
conpl ete del egation of i nvest ment responsibility
w t hout statutory authorization would be a violation
of the Land Board's fiduciary responsibilities. See
Letter from Nicholas J. Spaeth to Lieutenant vernor
Ll oyd Omdahl (May 29, 1990). It is therefore ny

opinion that the Land Board my contract wth the
State Investnment Board as to the investnent of the
various trusts that the Land Board nanages consi stent
with the del egation provisions outlined in coment j.

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL

dec/ pg
Encl osur es



