LETTER OPI NI ON
94-L-214

August 18, 1994

Honor abl e Arthur Goffe
State Representative
231 NE 15th Street
Valley City, ND 58072

Dear Representative Goffe:

Thank you for your letter requesting an opinion
regarding certain actions of the Valley City Parks and
Recreation Board (hereafter, Board) formed pursuant to
N.D. C.C. ch. 40-49.

You state in your letter: "About 1991 the Board
decided to build a nunicipal golf course. The
arrangenent was nmade with a private individual to get
financing. The person would |oan the noney for the

golf course and wuld be repaid at a |later date when
the course was profitable.”

You refer to the financing provided by the private

i ndi vidual as a | oan. In the Board's attenpt to
clarify the agreenent, it issued a statenment which
provides, in part, as follows:

The agreenment was not reduced to witing. So
that the comunity wll have a witten account of this
agreenent the board has retained | egal counsel to commt to
witing this understanding. After formal execution, the
docunment will be available to the nedia and conmunity. I n

this way the board can assure taxpayers that it has not
undertaken any obligation not otherwi se discussed and
approved publicly.

M. Tharal dson and the board remain commtted to
t he original understanding and goal which provided that M.
Tharal dson would assunme responsibility for devel oping,
constructing and funding the golf course project; assune
control over whom to hire to perform actual construction;
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and upon conpletion to pass with inprovenents to the park
district the conpleted course along wth control over
operation and maintenance. In addition to control over
construction, M. Tharaldson's agreenment was conditioned on
the park district repaying the cost of construction in the
event but only in the event that the district earned a

profit from the course operations and further that
Sul l'i van independent of his duties as the Park Director

aut horized to construct the golf course under the direction
of M. Tharal dson and independent of the board when acting
as Tharaldson's agent/contractor. To this, the board

agr eed.

Mary Berglund, Park Board |ssues Statement Regarding
&ol f Course Project, Valley City Tinmes Record, My 27,
1994.

If the golf course was developed with private nonies
and was a gift, the Board would be authorized to
accept it. N.D.C.C. ? 1-08-04. However, the golf
course appears to have been developed wth Board
nonies as well as private nonies, and does not appear
to be a gift since the Board' s statenment indicates
that the Board would repay the cost of construction if
the golf course becane profitable.

You first ask whether N.D.C.C. ? 40-49-14 applies to
this type of project. More specifically, you ask:

1. The Board did not bid for any of this
project. Was this action of the Board | egal ?

2. The Board made an oral financing arrangenent
for the golf course project with a private individual, but did
not put the agreenent in witing. Was this action of the

Board | egal ?

State | aw governing parks and park districts provides,

"[a]ll contracts exceeding ten thousand dollars nust
be et to the |owest responsi ble bidder after
adverti senent in the official newspaper of t he

muni ci pality once each week for two successive weeks."
N.D.C.C. ? 40-49-14. Thus, in ny opinion, to the
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extent nmore than $10,000 was paid out by the Board for
a particular project or for particular work done, such
expenditure would appear to be a contract exceeding
$10, 000 required to be bid.

N.D.C.C. ? 40-49-14 also states "[a]ll contracts nust
be in witing and nmust be signed by the president of
the board or a designated representative and unl ess so

executed, they shall be void.”™ It is my opinion that
this provision applies to any agreenents made by the
Boar d.
You state that now it appears that the Board will no
| onger be authorizing any of the expenditures for the
golf course. This will be done by the private | ender
You ask whether the Board can delegate its authority
for control and oversight of the project as well as

del egate its authority to authorize expenditures.
State | aw provi des:

40-49-12. Powers of the board of par k
conm ssioners. A board of park commi ssioners nay:
1. Acquire by purchase, gift, devise, condemati on,
or otherwise, land . . . for parks, boulevards, and ways. The board

shall have the sole and exclusive authority to maintain, govern, and
inprove the land, and to provide for the erection of structures
t hereon . :

N.D.C.C. ? 40-49-12. Thus, if the land on which the
golf course is being developed is owned by the Board,
the Board has "sole and exclusive authority to .
i nprove the land, and to provide for the erection of
structures thereon.” Id. It my be possible for a
person to act as an agent for the Board for purposes
of control and oversight of the project. An agreenent
authorizing a person to act as an agent for the Board
would need to be in witing, however. N. D. C. C.

?7 40-49-14.

In conclusion, it is my opinion that if the land on
which the golf course is being developed is owned by
the Board, the Board may not delegate its authority
for control and oversight of the project; however, it
may be possible for the Board to authorize an agent to
do these acts for it pursuant to a witten agreenent.

However, it is my opinion that the Board nay not
del egate its authority to authorize expenditures.
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You state that the Board at tinmes has spent noney
wi thout formal item zed statenents, and w thout formal
notions and voting on the expenditures. You ask
whet her the Board can legally do this. State |aw
governi ng parks and park districts provides:

Yea and nay votes nust be taken on all propositions
i nvolving the expenditure of noney, . . . Approval of an
expenditure of noney nust be recorded in the record of the

board's proceedings . . . . No bill, claim account, or
demand against the district may be audited, allowed, or paid
until a full, witten, item zed statenent has been filed

with the governing body or unless otherw se authorized by
t he governi ng body pursuant to contract or other action.

N.D.C.C. ? 40-49-14. "Other action" of the Board
presumably m ght include the passing of an ordinance
or a resolution, for exanple. In any case, it is ny

opinion that any action of the Board approving
expenditures would require a nmotion and a vote, and
that N.D.C.C. ? 40-49-14 does not permt the Board to
del egate its authority to authorize expenditures.

You state that the Board has appropriated noney each
year for this project; however, the nopney spent has
far exceeded the appropriation. You state that Fund
300 Golf Course was created in 1992 but no funds were
appropriated, yet $7,632.51 was spent, and that in the
1993 budget - maki ng process, Fund 300 does not appear
but $68,617.56 was spent from the fund. You state
that at the end of the year, the Board appears to be
taking from other areas to neet the anmount spent for
this project. You ask whether the Board can legally
do this. State |aw provides:

Except as otherwise provided in this chapter [40-49
regarding parks and park districts], the board of park
comm ssioners and its officers and the park district shal
be governed . . . in carrying out, enforcing, or making
effective any of the powers granted in this chapter [40-49],
by the provisions of the laws of this state applicable to
muni ci palities of the kind in which the park district is
est abl i shed.

N.D.C.C. ? 40-49-18. N.D.C.C. <ch. 40-40 regarding
muni ci pal budgets generally applies to park districts.
N.D.C.C. ?? 40-49-18, 40-40-02. N.D.C.C. ch. 40-40
provi des, in part:
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40- 40-04. Muni ci pality to prepare prelimnary
budget statenent. The governing body of . . . [the park
district], annually on or before September 10, shall nake
. . an item zed statenment known as the prelimnary budget
statenment showi ng the ampbunts of noney which, in the opinion

of the governing body, wll be required for the proper
mai nt enance, expansion, or inprovenent of the . . . [park
district] during the year

40- 40- 05. Contents  of prelimnary budget
st at ement . The prelimnary budget nust include a detail ed

breakdown of the estimated revenues and appropriations

requested for the ensuing year for the general fund, each

speci al revenue fund, and each debt service fund of the
[park district]. .o

40- 40- 06. Noti ce of prelimnary budget
statement - Contents - How given. After the governing body
has prepared the prelimnary budget statenent, the auditor
of the . . . [park district] shall give notice that:

3. The governing body shall hold a public session

at the time and place designated in the notice of hearing at which any
t axpayer mmy appear and discuss with the body any item of proposed
expenditures or may object to any item or anount.

40- 40- 08. Heari ng of protests and objections -

Changes in prelimnary budget - Preparation of final budget
- Contents. The governing body shall nmeet at the tinme and
pl ace specified in the notice and shall hear any and all
protests or objections to the itens or anmpunts set forth in
the prelimnary budget statenent. At the hearing, the
governing body shall mke any changes in the itens or
amounts shown on the prelimnary budget statenent as it nay
deem advi sable except as limted in this chapter [40-40],

and shall prepare the final budget

40-40-20. Contracts made prior to appropriation

prohibited - Contracts for water for fire protection
excepted. Except as otherw se provided [no exceptions apply
here] . . . no contract shall be made by the governi ng body
of a . . . [park district] and no expense shall be incurred

by any officers or departnments of the corporation unless
there shall have been a previous appropriation providing for
such expense. .o
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N.D.C.C. ? 40-40-18 authorizes fund transfers to neet
ener genci es. It is a question of fact as to whether
the fund transfers were made to neet an energency.
N.D.C.C. ? 57-15-31.1 provides:

57-15-31. 1. Deadl i ne date for amendi ng budgets
and certifying taxes. No taxing district may certify any
taxes or anmend its current budget and no county auditor my
accept a certification of taxes or anended budget after the
tenth day of October of each year if such certification or
amendnent results in a change in the amount of tax | evied.
The current budget, except for property taxes, my be
amended during the year for any revenues and appropriations
not anticipated at the tine the budget was prepared.

This section would authorize a park district to anmend
its budget even after October 10 if such an anmendnment
does not result in a change in the amunt of tax
levied and if the amendnent was for an appropriation
not anticipated at the tinme the budget was prepared.

Under these circunstances, a park district could
transfer noneys between funds and could even transfer
noneys for a new appropriation that was not budgeted

for at all during the budgeting process. Letter from
Attorney General Nicholas J. Spaeth to Allen Koppy
(February 23, 1987). | would enphasize that such

transfers would only be authorized for any revenues
and appropriations not anticipated at the tinme the
budget was prepared.

Therefore, it is nmy opinion that the Board may
appropriate and transfer nonies only in accordance
with the provisions of ND.C.C. ch. 40-40 and N. D.C. C

? 57-15-31. 1.
Finally, state |law al so provides:

40- 40- 15. Expenditures made or liabilities
incurred beyond appropriation - Joint and several liability
of menbers of governing body. Except as otherw se provided
in section 40-40-18 [energencies], no . . . [park district]
expenditure may be nmade nor liability incurred, and no bill
may be paid for any purpose in excess of the appropriation

made therefor in the final budget. Expendi tures nade,
liabilities incurred, or warrants issued in excess of the
appropriations are a joint and several liability of the

menbers of the governing body who authorized the nmaking,
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incurring, or issuing thereof or who were present when they
were authorized and did not vote against authorizing the
sane.

54-10- 14. Political subdivisions -- Audits --
Fees -- Alternative audits and reports. The state auditor
shall audit the following political subdivisions once every
two years, except as provided in this section or otherw se
by | aw.

3. Park districts

The state auditor may require the correction of
any irregularities, objectionable accounting procedures, or
illegal actions on the part of +the governing board,
of ficers, or enpl oyees  of the political subdi vi si on
di scl osed by the audit report or workpapers, and failure to
make the corrections shall result in audits being resuned by
the state auditor wuntil the irregularities, objectionable
accounting procedures, or illegal actions are corrected.

54-10- 15. Audits of political subdivisions by
order of governor or upon petition. The state auditor, by
duly appointed deputy auditors or other authorized agents,
shall audit the books, records, and financial accounts of
any political subdivision when ordered by the governor,
requested by the governing board, or upon petition of at
least thirty-five percent of the qualified electors of any
political subdivision enunerated in section 54-10-14 voting
for the office of governor at the preceding general
election. . . . Fees for the audits nust be paid in
accordance with the provisions of section 54-10-14.

40-40-16. State's attorney to sue for excessive
expenditures. Upon good and sufficient information laid

before him by any taxpayer in the . . . [park district] or
obtained from any other source, the state's attorney of the
county in which the . . . [park district] lies shall bring

suit to recover from the nmenbers of the governing body,
jointly and severally, the amount of expenditures, paynents,
or warrants in excess of the anount shown in any group of
the final budget.

| realize that resolving this matter may be difficult
for the Valley City conmmunity. Qur office wll
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certainly provide assistance in any way we can.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

las\jfl



Error! Honorabl e Arthur Goffe
St ate Representative

231 NE 15th Street

Valley City, ND 58072



