LETTER OPI NI ON
94-L-186

July 22, 1994

M. Richard G| nmore

Di rector

Cent enni al Trees Comm Sssi on
State Capitol

600 East Boul evard Avenue
Bi smarck, ND 58505

Dear M. G | nore:

Thank you for your letter asking a nunber of questions
regarding the disposition of noneys in the Centennial
Trees Program Trust Fund and the 1993 Legislature's
directive in 1993 N.D. Sess. Laws ch. 15, ? 10, that
the Centennial Trees Comm ssion study the feasibility
of privatizing the activities of the Conm ssion.

The resolution of your questions turn on a nunber of
state and federal ~constitutional provisions, nost
specifically Article X, Section 18 of the North Dakota
Constitution, and the fourteenth Amendnent to the
United States Constitution and its North Dakota
counterpart, Article I, Section 16.

Article X, Section 18 of the North Dakota constitution
provi des:

Section 18. The state, any county or city may
make internal inprovenents and may engage in any industry,
enterprise or business, not prohibited by article XX of the
constitution, but neither the state nor any political
subdi vi sion thereof shall otherwi se |oan or give its credit
or make donations to or in aid of any individual
associ ation or corporation except for reasonable support of
the poor, nor subscribe to or becone the owner of capital
stock in any association or corporation.?!

!Oiginally this constitutional provision provided:

Neither the state nor any county, city,
townshi p, town, school district or any other political
subdi vision shall loan or give its credit or make donations



to or in aid of any individual, association or corporation
except for necessary support of the poor, nor subscribe to
or becone the owner of the capital stock of any association
or corporation, nor shall the state engage in any work of
internal inprovenent unless authorized by two-thirds vote of
t he peopl e.

It was first anended in 1914 and then again to its
present form in 1918. Di scussing the 1918 anendnents
the North Dakota Suprenme Court in Egbert v. City of
Dunsei th sai d:

When the people anended section 185 of the
constitution to its present form they said "The state, any

county or city . . . may engage in any industry, enterprise
or busi ness, not prohibited by article 20 of t he
constitution . . . " This amendnent created a new
governnment function - that of engaging in and carry on

commercial and industrial enterprises theretofore considered
as private, in conpetition with private business.

24 N.W 2d 907, 909 (N.D. 1946).



Hi storically the purpose of this constitutional
provision was "primarily to inhibit the state from
indulging in the practice, which theretofore had been
in vogue in many other states, of making donations, or
giving or loaning the state's credit, to conpanies
prom sing to construct railways or other internal
I nprovenents. " State v. Davis, 229 N W 105, 112
(N.D. 1930). Simlar provisions can be found in nost
ot her state constitutions. Haman v. Marsh, 467 N. W 2d

836, 850 (Neb. 1991).

Two prohi bitions can be found in Article X
Section 18. First, the state or political subdivision
is prohibited from extending or loaning its credit
such that future revenues are obligated. Second, the
state or political subdivision is prohibited from
maki ng donations except for reasonable support of the
poor . However, the prohibitions against |oaning or
extending the state or political subdivision's credit
or making donations do not apply where the |oan or
extension of credit or donation is in connection wth
the state or political subdivision's engaging in a
perm ssi bl e i ndustry, enterprise or busi ness.
Gipentrog v. City of Whpeton, 126 N W2d 230, 237-
238 (N.D. 1964). Rat her, the prohibitions only apply
where the state or political subdivision "otherw se"
seeks to loan or extend its credit or make donati ons.
| d.
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Generally, wrds in a statute or constitutional
provi sion should be given their comon ordinary
meani ng. N.D.C.C. ? 1-02-02; MCarney v. Meier, 286
N.w2d 780 (N D. 1979). The term "enterprise" has
been defined as "[a]n undertaking, esp. one of sone
scope, conplication, and risk."? The Anerican Heritage

Dictionary 456 (2d. coll. ed. 1991). The term
generally describes a systematic, pur posef ul and
ongoi ng activity. See Webster's Third New
| nternati onal Dictionary 757 (1967); Black's Law
Dictionary 531 (6th ed. 1990). Interpretations of the

term "enterprise” by the North Dakota Suprenme Court,
the Legislature, and this office have been consi stent
with this ordinary neaning. 1993 N.D. Op. Att'y Gen.
40.

Under the Fourteenth amendnent to the United States
Constitution a state nmay not "deprive any person of

life, liberty or property w thout due process of law. "
North Dakota's constitution contains a simlar
provision in Article |, Section 16. Under these

constitutional provisions, a state nmay expend public
funds only for public purposes. Geen v. Frazier, 253
U.S. 233 (1920). The legality of a given expenditure
under these constitutional provisions turns on whether
it is primarily for a private or public purpose.

“"A public purpose or public business has for its
obj ective the pronotion of the public health, safety,
norals, general welfare, security, prosperity and
contentnment of all the inhabitants or residences
within a given political subdivision." Gipentrog v.
City of WAhpeton, 126 N.W2d at 237 (quoting Geen V.
Frazier, 176 N W 11 (N.D.), aff'd, 253 U S. 233
(1920)). Although each case is dependent upon its own

uni que facts and circunstances, courts will generally
defer to a legislative determ nation that a particul ar
expenditure will pronote the public welfare. Geen v.
Frazier, 253 U S. at 240. However, sufficient
supervi sory controls nust generally be in place to
insure that the public purposes are net. See Kelly v.

Guy, 133 N.W2d 853 (N.D. 1965); 1993 Op. Att'y Gen.
22’

The term "industry" has been defined as "[t]he
comerci al production and sale of goods and services."

The Anmerican Heritage Dictionary 657. The term
"busi ness” has been defined as "[a] conmmer ci al
enterprise or establishment."” The Anmerican Heritage

Di ctionary 220.
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You first ask whether the noneys in the Centennial
Trees Program Trust Fund can sinply be transferred to
a private foundation.® The resolution of your question
first turns on whether the transfer constitutes a
donati on. A donation has been said to be a gratuity
"unsupported by any consideration |egal, equitable or
noral ." Peters & Co. v. Nelson County, 281 N.W 61,
65 (N.D. 1938). Assumi ng the contenplated transfer
anmobunts to a donation, it is ny opinion that such a
transfer would not constitute a donation in connection
with the state's engaging in an enterprise. The very
purpose of the transfer would be to end the state's
direct involvenment in achieving the goal of planting
one hundred mllion trees. Accordingly, it is ny
opinion that such a transfer would constitute an
unl awf ul donation in violation of Article X, Section
18 of the North Dakota Constitution.

You next ask whether the Centennial Trees Conm ssion
can make "grants" to private foundations to further
the goal of planting one hundred mllion trees during
the decade of the 1990s. Under current | egislation
the Centennial Trees Conmm ssion has express statutory
authority to make grants to further the purposes of
the Centennial Trees Program 1991 N.D. Sess. Laws
ch. 573, ? 1. The grants authorized under the current
|l egislation are part of this state's undertaking to

pl ant one hundred mllion trees during the decade of
the 1990s. The activities of the state, through the
Cent enni al Tr ees Comm ssi on, are systemati c,
pur poseful and ongoi ng. Therefore, it is my opinion

that so long as sufficient supervisory controls are in
place to insure that the public purposes of planting
trees are net, the Centennial Tress Commi ssion nay
make grants to private foundations.

]t is ny understanding, through discussions you
had with a nmenber of ny staff, that the contenpl ated

transfer would be irrevocable and without |imtation
and would not involve any contractual relationship
between the foundation and a state agency. Upon

transfer, the state's involvenent would sinply end.
Facts different from these may result in a different
opinion on this issue than the one given in this
letter. Thus, if the facts indicate the transfer is
made in connection with the state's engaging in an
enterprise, such transfer may be authori zed.
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You also ask whether authorized grants would be
limted to amounts appropriated by the Legislature.
Article X, Section 12 of the North Dakota Constitution
provides that all public noney "shall be paid out and
di sbursed only pursuant to appropriation first made by
the Legislature.” Unlike the continuing appropriation
| anguage found in the statutory provision first
establishing the Centennial Trees Program trust fund
(1989 N.D. Sess. Laws <ch. 27, ? 1), the current
| egi slation provides that "[mloneys in the fund may be

spent by the centennial trees commission within the

limts of legislative appropriations . . . ." 1991
N.D. Sess. Laws ch. 573. See also 1993 N.D. Sess.
Laws ch. 15. Accordingly the Centenni al Tr ees
Commission is |limted to nmaking grants wthin the

limts of current |egislative appropriations.

You next ask whether a foundation can receive incone
generated from assets currently in the Centennial
Trees Program Trust Fund. The principles outlined
above apply with equal force to both the current
assets of the Centennial Trees Program Trust Fund and
future income of the fund. Under 1991 N.D. Sess. Laws

ch. 573, 71, incone earned on noneys in the
Centennial Trees Program Trust Fund is credited and
becones part of the fund. Therefore, the answer to
this question is the sane as the answer to your second
guesti on. So long as sufficient supervisory controls

are in place to insure that the public purpose of
planting trees is net, the Centennial Trees Conm ssion
may nmake grants of incone to private foundations.

You next ask whether a nonstate entity can directly
receive voluntary contributions reported on state
incone tax returns the way the Centennial Trees
Program Trust Fund currently does wunder 1989 N.D
Sess. Laws ch. 27, ? 2. Although the noneys received
woul d be voluntary contributions in principle, the use
of state resources would nevertheless be required. As
the state resources would not be utilized in
conjunction with a state enterprise for which the
voluntary contributions were given, it is my opinion
that such an arrangement would violate Article X
Section 18 of the North Dakota Constitution.

Lastly you ask whether 1989 N. D. Sess. Laws ch. 27,

? 2 expires on Decenmber 31, 2000, and whether it can
be term nated earlier. Pursuant to 1991 N. D. Sess.

Laws ch. 573, ? 2, the provisions of 1989 N. D. Sess.
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Laws ch. 27, ? 2 are ineffective for taxable years
begi nning after Decenber 31, 2000. Thus, 1989 N.D.
Sess. Laws ch. 27, ? 2 expires at the end of the day
of Decenber 31, 2000. As the provisions of 1989 N. D
Sess. Laws ch. 27, ? 2, do not give the Tax
Comm ssioner nor the Centennial Trees Conm ssion
di scretion as to the effectiveness of the provision

t he availability of t he opti onal vol untary
contribution to the Centennial Trees Program Trust
Fund can only be term nat ed earlier t hr ough
| egi sl ation.

| trust you will find this opinion beneficial. If you
need further |egal assistance with this matter, please
contact Assistant Attorney General Tag Anderson, the
attorney assigned to the Centennial Trees Conm ssion.

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL

t cal/ vkk



