LETTER OPI NI ON
94-L-325

Decenmber 1, 1994

M. Jay V. Brovold

Billings County State's Attorney
P. O. Box 187

Medora, ND 58645-0187

Dear M. Brovol d:

Thank you for your Novenber 10, 1994, letter
concerning the residency requirenents for a county
comm ssi oner. You ask whether a recently elected

county comm ssioner is qualified to hold the office
when he does not have a physical residence in the
county. A simlar question was discussed in 1994 N. D
Op. Att'y Gen. 96 (94-23), a copy of which is enclosed
for your information. The central question presented
in that opinion was whether a county social service
board nenber who was noving out of the county and who
would no |onger have a hone or residence within the
county could lawfully remain on the board until the
expiration of his term As you will note, it was ny
opi nion that such a county officer may not remain on
the county social service board unless he remains a
| egal resi dent of t he county under N. D. C. C
? 54-01-26, or unless he falls within the provisions
of another statute which is not relevant here.

In your letter you refer to ND.C.C. ? 11-10-04 which
provides that "a county officer nust be a qualified
el ector in the county in which the person is chosen or
appointed, and a county comm ssioner nust be a
qualified elector in the district from which the
comm ssioner is chosen.” In 1994 N.D. Op. Att'y GCen
96 at 98, | noted the foll ow ng:

N.D.C.C. ? 11-10-04 states that, unless the |aws of
this state provide otherwi se, "a county officer nust be a
qualified elector in the county in which the person is
chosen or appointed.” A qualified elector nmeans a citizen
of the United States who is at |east 18 years old and who is
a North Dakota resident. N.D. Const. art. I, ? 1. It is

nmy opinion that the requirenment in NND.C.C. ? 11-10-04 that
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a county officer nmust be a qualified elector "in the
county”, neans that the officer nust be a resident of the
county, as well as neet the necessary requirenents to be a
qualified elector as provided in Article 11, Section 1 of
the North Dakota Constitution. Whether a county officer who
noves out of the county remains a resident of that county,
must be determined by reviewing state |law and North Dakota
Suprenme Court opinions.

Simlarly, it is ny opinion that the requirenment in
N.D.C.C. ? 11-10-04 that "a county conm ssioner nust
be a qualified elector in the district from which the
comm ssioner is chosen"” means that the comm ssioner
must be a resident of the district as well as neet the
necessary requirenents to be a qualified elector as
provided in the constitution. See also N.D.CC.
? 16.1-01- 04. This means that a county comm ssioner
woul d have to be a resident of the district from which
the comm ssioner was chosen in order to qualify to
serve in that capacity. This interpretation 1is
consistent with the requirenent of NND.C.C. ? 11-11-02
that a county conm ssioner be chosen by the electors
"of the district of which [the comm ssioner] is a
resident.”

Residence is determned wunder the provisions of

N.D.C.C. ? 54-01-26 and court cases interpreting that
law. See 1994 N.D. Op. Att'y Gen. 96.

Det erm nation of one's residence is a question of fact
and therefore it would be inappropriate for this

of fice to det erm ne whet her t he particul ar
conm ssioner involved here is a resident of the
district from which he was elected. | would note,

however, that it would be very difficult for an
i ndividual to establish residence under North Dakota
law within a district without actually having a hone
or a residence in the district, ad consistent with
1994 N.D. Op. Att'y Gen. 96, such a person could not
serve as a county conm ssioner unless he establishes

| egal residence under N.D.C. C. ? 54-01-26.

Si ncerely,
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