STATE OF NORTH DAKOTA
ATTORNEY GENERAL'S OPI NI ON 94-F-13

Dat e i1 ssued: April 6, 1994

Request ed by: Cal Hoovestol, Securities Conm ssioner

- QUESTI ONS PRESENTED -
l.

Whether there is any limtations period for the Securities
Conm ssioner to assess civil penalties pursuant to N.D. C C

7 10-04- 16(1).
1,

VWhether there is any |limtations period for the Securities
Comm ssioner to suspend or revoke registration pursuant to
N.D.C.C. ? 10-04-11.

Whet her there is any limtations period for the Securities
Comm ssi oner to conduct investigations pursuant to N.D.C. C
? 10-04-16. 1.

- ATTORNEY GENERAL'S OPI NI ONS -
l.

It is my opinion that the Ilimtations period for the
Securities Commi ssioner to assess civil penal ties under

N.D.CC. ?10-04-16.1 is two vyears pursuant to N.D.C C
? 28-01-18(2).

It is ny further opinion that the limtations period for the
Securities Conmm ssioner to suspend or revoke registrations
under N.D.C.C. ? 10-04-11 is ten years pursuant to N.D. C C
? 28-01-22.
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It is nmy further opinion that there is no limtations period
concerning the scope of an investigation wunder N D.C C.
? 10-04-16.1, although the limtations period for any renedy
which is available to the Securities Comm ssioner for
violations would be relevant to determne whether the
Comm ssioner's investigation is reasonabl e.

- ANALYSES -
l.

N.D.C.C. ? 10-04-16(1) permts the Securities Conm ssioner to
i ssue an order and "collect a civil penalty against any person
found in an admnistrative action to have violated any
provision of [N.D.C.C. ch. 10-04], or any regulation, rule, or
order adopted or so issued under [N.D.C.C. ch. 10-04]."
N.D.C.C. ? 10-04-16(1). There is no statute of limtations in
N.D.C.C. ch. 10-04 addressing the Securities Comm ssioner's
authority to collect a civil penalty. The only limtation
period specified in NND.C.C. ch. 10-04 is found in NND.C.C. ?
10-04-17(1) and is applicable only to an action brought under
that section by a purchaser to recover the purchase price of a
sale, or contract for sale, which violated the provisions of
N.D.C.C. ch. 10-04. See Widner v, Engelbhart, 176 N.W2d 509
(N.D. 1970); Woodhull v, Mnot Cinic, 259 F.2d 676, 677-678
(8th Cir. 1958). This limtations period, therefore would not
affect the remedies available to the Securities Conm ssioner.

In the absence of a specific limtations period set forth in
either NND.C.C. ? 10-04-16 or N.D.C.C. ch. 10-04, the genera

statute of limtations which addresses civil penalties nust be
appl i ed. A civil penalty may generally be defined as
puni shnent for specific activities such as the violation of
antitrust or securities laws, and is wusually in the form of
fines or noney damages. Black's law Dictiopnary 246 (6th ed.
1990) . The applicable general statute of Ilimtations is
contained in NND.C.C. ? 28-01-18:

Actions having two vyear |imtations. The

foll owi ng actions nmust be commenced within two years
after the claimfor relief has accrued:
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2. An action upon a statute for a forfeiture
or a penalty to the state.

N.D.C.C. ? 28-01-18(2).

Therefore, it is nmy opinion that pursuant to N D.C C
? 28-01-18(2) a two year statute of limtations applies when
the Securities Comm ssioner seeks to assess a civil penalty

pursuant to N.D.C.C. ? 10-04-16(1).
(.

The Securities Conm ssioner may revoke the registration of any
deal er, salesman, investnent adviser, or investnment adviser
representative if, after a hearing or providing an opportunity
for a hearing, the comm ssioner nmakes certain findings

concerning such person's conduct. NND.C.C. ?10-04-11(1).
There is no specific limtations period defined in N D. C C
ch. 10-04 concerning the suspension or revocation of a
dealer's, salesman's, investnent adviser's or investnent

advi ser representative's registration, therefore, the genera
statutes of limtations nust be consulted.

Al t hough N. D. C. C 7 28-01-18(2) provi des a t wo year
limtations period for comencing an action "upon a statute
for a forfeiture or penalty to the state,” that section does
not apply to a suspension or revocation of registration under

N. D. C. C. ? 10-04-11(1). The word forfeiture, i ncl udi ng
forfeitures to the state, has been defined as "any penalty in
money or goods, other than a fine, inposed by law as a
puni shment for crine." N.D.C.C. ? 32-14-01. A penalty has

been generally defined as "pecuniary punishnent” or "a sum of
nmoney which the | aw exacts paynent of by way of punishnment for
doi ng sonme act which is prohibited or for not doing sonme act
which is required to be done." Black's law Dictiopary 1133
(6th ed. 1990) . The suspension or revocation of
registration pursuant to NDCC ?10-04-11(1) is not a
penalty in noney or goods, nor is it inposed by |aw as
puni shment for a crine. It is instead a civil admnistrative
action to revoke a license, and does not result in the state
obtaining either noney or goods fromthe person subject to the
suspensi on or revocation. The suspension or revocation of
registration is not a cause of action for a forfeiture or
penal ty under section 28-01-18(2).
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Because no other specific or general statute of Ilimtations
addresses an action for |license revocation or suspension,
N.D.C.C. ? 28-01-22 applies. "An action for relief not
ot herwi se provided for nust be comenced within ten years
after the claimfor relief has accrued." N D.C.C ? 28-01-22.

Therefore it is ny further opinion that the ten year statute
of limtations provided by N.D.C.C. ? 28-01-22 applies to the
revocati on or suspension of a dealer's, salesman's, investnent
advi ser's and i nvest nent advi ser representative's
regi strations under N.D.C.C. ? 10-04-11(1).

The Securities Conm ssioner has broad authority to conduct
i nvestigati ons.

The comm ssioner in his discretion:

a. May make such public or private investigations
within or outside of this state as he deens
necessary to determ ne whether any person has
violated or is about to violate any provision of
[NND.C.C. <ch. 10-04] or any rule or order
hereunder, or to aid in the enforcenent of
[NND.C.C. ch. 10-04] or in the prescribing of
rules and forns hereunder. In the discretion of
t he conm ssi oner, t he expense reasonabl y
attributed to an investigation under this
section nust be paid by the dealer, salesman,
i nvest nent advi ser, or i nvest nent advi ser
representative whose affairs are investigated,
but the expense so payable may not exceed an
anount that the comm ssioner prescribes by rule.

N.D.C.C. ? 10-04-16.1(1)(a).

A statute of limtations will only operate to bar the renedy
to which it applies and does not extinguish or erase the
underlying cause of action. Quthmller v, Dep't of Human
Servs., 421 N WwW2d 469, 473 (N.D. 1988). Statutes of

limtations apply to actions by which one party prosecutes
another party for the enforcement or protection of a right,
the redress or prevention of a wong, or the punishnment of a
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public offense. Ld., 421 N.W2d at 471. | nt erna
adm ni strative proceedi ngs conducted before an adm nistrative
agency are not actions for which there are statutes of
[imtations. Ld. Therefore, it is my opinion that there is
no statute of limtations gover ni ng t he Securities
Conmm ssi oner when conducting investigations under N.D. C C

? 10- 04-16. 1(1) (a) .

The only limtation upon the comm ssioner's discretion to
conduct an investigation is that which generally governs a
state official's discretion. VWhere an officer has been

charged with a legal duty involving the exercise of his or her
judgnment and discretion, the exercise of such judgnment and
di scretion will not be controlled by nmandanus nor otherw se
directed by the courts regarding the manner in which such
di scretion should be exercised. Eirst Am Bank and Trust Co,
v, Ellwein, 198 N.W2d 84, 106 (N.D. 1972). VWhere a matter
has been left entirely to the discretion of governnent
officials, the courts will not interfere in the absence of
fraud, inproper influence, or an abuse of discretion. Qphaug
v. Hildre, 42 N W2d 438, 442 (N.D. 1950). An abuse of
di scretion in an adm nistrative agency may be found where that
adm ni strative agency acts unreasonably. State v, Pub. Sery

Commin, 82 N.W2d 597, 602 (N.D. 1957). In the context of a
trial court's discretion, "[a]n abuse of discretion has been
defined as an unreasonable, arbitrary, or unconscionable
attitude." Kraft v, Kraft, 366 N.W2d 450, 453 (N.D. 1985).

Therefore, in conducting an investigation wunder N D.C C
? 10-04-16.1(1) (a), the Securities Conmm ssioner has the
discretion to reasonably determne the scope of t he
i nvesti gati on.

The statute of limtations for a particular renmedy which the
Securities Comm ssioner seeks to apply against the subject of
an investigation is relevant when determ ning whether the
conm ssi oner i's conducting a reasonable i nvestigation.
"CGenerally, the statute of limtations comences to run from
the comm ssion of a wongful act giving rise to the cause of
action." Osland v, Osland, 442 N.W2d 907, 908 (N.D. 1989).
However, "[i]t is the essence of the statute of limtations
that time begins to run under them as to causes of action only
after the right to prosecute them to a successful conclusion
has fully accrued." Wttrock v, Wisz, 73 N W2d 355, 360
(N.D. 1955). Events which take place prior to the events upon
which a cause of action is based may be relevant to placing

t he cause of action in its full background. See generally,
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State v, Gefroh, 495 N.W2d 651, 654 (N.D. 1993). Therefore,
the scope of an investigation conducted by the Securities
Comm ssi oner cannot be strictly limted to events that occur
within the applicable limtations period for the renedy or
renmedi es available to the Securities Conm ssioner.

Therefore, it is nmy further opinion that +there 1is no
l[imtations period concerning the scope of an investigation
under N.D.C.C. ? 10-04-16.1, although the limtations period
for any remedy which is available to the Securities
Comm ssi oner for violations would be relevant to determning
whet her the Commi ssioner's investigation is reasonable.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. 7?7 54-12-01. It
governs the actions of public officials until such tinme as the

question presented is decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Edward E. Erickson
Assi stant Attorney General
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