STATE OF NORTH DAKOTA
ATTORNEY GENERAL'S OPI NI ON 94-F-09

Dat e i ssued: March 17, 1994

Request ed by: Alvin A Jaeger, Secretary of State
- QUESTI ON PRESENTED -

Whet her a biennial city election which is not held pursuant to
an agreenent with a county as required by either ND.C.C ?
40-21-02 or ? 41-21-03, or which is held on a date other than
t he ISifond Tuesday in June in each even-nunmbered year, is
i nval i d.

- ATTORNEY GENERAL'S OPI NI ON -

It is nmy opinion that a biennial city election which is not
held pursuant to an agreenment with a county as required by
either NND.C.C. ? 40-21-02 or ? 41-21-03, or which is held on a
date other than the second Tuesday in June in each
even- nunbered year, is invalid, unless the city holding the
election is acting in a manner consistent with a hone rule
charter and an ordi nance properly inmplenmenting that portion of
the charter which permts the city to hold the election in
t hat manner.

- ANALYSI S -

The North Dakota constitution provides that "[t]he |egislative

assenmbly shall provide by law . . .for admnistration of
el ections.” N.D. Const. art. 11, ? 1. In 1991 the North
Dakota Legislature passed Senate Bill 2023, which anended

N.D.C.C. 7?7 40-21-02 and 40-21-03 regarding the adm nistration
of city elections. The amendnents provided:

40-21-02. Elections in commssion cities - \Wen
held - Notice polls - Agreenments with counties -
Judges and inspectors. Biennial nunicipal elections
in cities operating under the comm ssion system of
governnment shatt+ pust be held on the #+st second
Tuesday in Apr++ June in each even-nunbered year at
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. Ten days' notice of the tinme and place
of the election and of the offices to be filled at
such election shat+ pust be given by the city
auditor by publication in the official newspaper of
the city as provided by section 40-01-009.

shatH—be—openred—and—ctosed—as—provided—by——state—taw

board of citv commissioners shall enter into an

agreepent with the governing body of the county or
counties in which the city lies concerning the use
of a single canvassing board fthe sharing of
election personnel fhe printing of election
materials and {he apportioning of election
expenses. For special city elections the board of
city comm ssioners shall appoint one inspector and
two judges of election for each precinct in the city
at least ten days before the election is held and

the opening and closing of polls at statew de
elections, For anfy a_special city election in a
precinct in which seventy-five or fewer votes were
cast in the last city election, the board of city
conm ssioners nmmy appoint one inspector and one
j udge. Each precinct election judge, in etrther—a
generat—or a special city election, shall appoint a
poll clerk who shatHH—be |[s a qualified elector of
the precinct in which he the poll clerk is to serve.

40-21-03. Elections in council cities - Polling
pl aces - Polls open - Notice - Judges, clerks, and
i nspectors -__Adreenents wth counties. Bi enni al
muni ci pal elections in cities operating under the
council form of governnent shat+ pust be held on the
f++rst second Tuesday in Aprt+ Jupne in each
even- nunbered year at—stch—ptace—o+—ptaces—as—the

. sy e e - s I
at-derrren—are—etected—at—targe—the—counett——shatt+
o O I i I O b
be—opened—and—ctosed—as—provided—by state—tawfor-
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; . Ten days' notice of
the time and place of holding each election and of
the offices to be filled thereat—shalt+ pust be given
by the city auditor by publication in at |east two
newspapers published in sad the city if two are
publ i shed theretrf+r Ln _the city. Publication in one
steh newspaper shatHt—be [ s sufficient if only one

newspaper is published in the city. For—atH—generat
. I . I : o e .

: )
rAspector—fof eagh p[eelnet’at teast twenty-—ofe deys
bFIe:e tue ﬁleeplen !5 heldl and o 1Udgef ant—two

- The citv councijl
shall enter into an aqgreenent with the governing
bodv of the countvy or counties in which the city

lies concerning the use of a single canvassing
board the sharing of el ection ersonnel the

of election expenses. For special city elections
the city council shall appoint one inspector, two
clerks, and two judges of election for each precinct
in the city at |least ten days before the election is
hel d

provided for the opening and closing of polls at
statewide electjons. For any a__special city
election in a precinct in which seventy-five or
fewer votes were cast in the last city election, the
city council my appoint one inspector, one clerk,
and one judge.

1991 N.D. Sess. Laws ch. 442, 7?7 15 and 16. The changes in
N.D.C.C. 7?7 40-21-02 and 40-21-03 becane effective on January
1, 1994. 1991 N.D. Sess. Laws ch. 442, ? 18. As anended,
N.D.C.C. 7?7 40-21-02 and 40-21-03 now provide that in both
conm ssion and council cities "[b]iennial nmunicipal elections
. . . must be held on the second Tuesday in June in each
even- nunbered year." N D.C.C 77 40-21-02 and 40-21-03. City
el ections nmust also be adm nistered pursuant to the agreenent
reached between the city and the county. L|d. These statutes
do not specifically state the date by which the agreenents
must be entered. By necessity however, the agreenents nust be
entered into in sufficient time for the city and county to
neet the deadlines applicable to running an election on the
second Tuesday in June, 1994.
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Al t hough the Legislature amended the general city election
provisions, it left intact a city's power to adopt a hone rule
charter and choose its own election admnistration and
procedures. N.D.C.C. ? 40-05.1-06 provides in part:

From and after the filing with the secretary of
state of a charter framed and approved in reasonable
conformty with the provisions of this chapter, such
city, and the citizens thereof, shall, if included
in the charter and inplenmented through ordinances,
have the followi ng powers set out in this chapter:

6. To provide for all mtters pertaining to
city elections, except as to qualifications
of electors.

: The statutes of the state of North Dakota, so
far as applicable, shall continue to apply to hone
rule cities, except insofar as superseded by the
charters of such <cities or by ordinance passed
pursuant to such charters.

N.D.C.C. ? 40-05. 1-06. Thus, a honme rule city's charter and
i npl enenting ordinance my enable the city to have its
biennial city election on another date and to hold an el ection
w t hout entering into an agreenent with the county.

Prior to an election, all election requirenents are consi dered
mandatory and nust be foll owed. Great  Northern Rajlway

, 225 NWwW2d 75 (N.D. 1974). However, the
North Dakota Suprenme Court has been reluctant to void
el ections and disenfranchise the electors after the election

has occurred. The court wll declare a conpleted election
invalid if the requirenment which has been violated 1is
"mandat ory. " A provision is "“mandat ory" if nonconpliance

with the provision would defeat "the intent and purpose of the
statute.” Morgan v, Hatch, 274 N.W2d 563, 578 (N.D. 1994)
(citing Grubb v, Dewing, 187 N.W 157 (N.D. 1922).

The primary intent and purpose of the requirenent that cities
and counties enter into an agreenent to conduct | oint
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el ections on the sane day using the sane election officer and
boards is to save taxpayer dollars by conducting elections
together, resulting in the use of fewer personnel, and savings
on equipment and facilities. Hearing on S, 2023 Before fhe
Sepate Conmm on Politjcal Subdivisions, 52nd Leg. (January 17,
1991) (Statenents of John Wal stad, Legislative Council and Jim
Kusl er, Secretary of State); i

P L] , 52nd Leg. (February 28,
1991) (Statenents of John Bjornson, Legislative Council, and
Jim Kusler, Secretary of State). This purpose cannot be
achieved if cities ignore the legal requirenent that biennial
city welections be held in conjunction wth the county
el ecti on.

Furthernmore, voters have the right to rely upon the city to
follow the law and hold the election on the date it is to be
hel d. This is particularly true with regard to mlitary
personnel . Because of their nobility and the |ikelihood that
they may be out of the country, Congress has taken special
pains to assure that nenbers of the mlitary are not
di senfranchised. See 42 U. S.C. ? 1973ff et seq. (Supp. 1993)
(Uniformed and Overseas Citizens Absentee Voting Act)
(requiring states to nmke special concessions to permt
mlitary personnel to vote absentee on federal ballots and
encouraging them to do so for other elections). The Feder al
Voting Assistance Program publishes Iliterature each year
concerning elections including the dates of the elections and
how to obtain absentee ballots. This literature 1is
distributed to nmenbers of the mlitary and their dependents
who are overseas. The content of the literature is based in
part upon information received from the Secretary of State's
office. The Secretary of State inforns them that, unless the
city involved is a honme rule city, the law requires a bienni al
city election to be held on the second Tuesday in June.

Therefore a city's failure to conply with the law will result
in the disenfranchisenent of mlitary personnel. This is
also a result the courts will seek to prevent.

O her courts which have addressed sim |l ar issues have held the
el ections invalid. An el ection which is not held on the date
set by the legislature is void. Sinpson v, Teftler, 5 S.W2d
350 (Ark. 1928). An election held wthout affirmative
statutory authority is a nullity. '

School Dist.,, 85 S.W2d 853 (Tex. App. 1935).

Absent a home rule charter and inplenenting ordi nance enabling
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the city to set the terns of its election, a city nust conply
with N.D.C.C. 7 40-21-02 and 40-21-03 by holding its biennial
city election on the second Tuesday in June in each even-
nunbered year and by entering into an agreenment with a county.
To do otherwise would not only violate the affirmative
| egislative requirenent for how and when the election is held,
it would defeat the very purpose of the Legislature's
amendnent s.

It is therefore ny opinion that a court would invalidate a
bi enni al election held by a city which has not entered into an
agreenent with a county or a biennial election held by a city
on a date other than the second Tuesday in June in each
even- nunbered year, unless the city has a home rule charter
which permts it to hold an election on a different date and
an ordinance properly inmplenenting that portion of the
charter.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. 7?7 54-12-01. It
governs the actions of public officials until such tine as the

question presented is decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Rosellen M Sand
General Counsel

Leah Ann Schnei der
Assi stant Attorney General
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