LETTER OPI NI ON
93-L-147

April 23, 1993

Dr. Wayne G Sanstead

St at e Superi nt endent

Departnment of Public Instruction
600 East Boul evard Avenue

Bi smar ck, ND 58505- 0440

Dear Dr. Sanstead:

Thank you for your March 24, 1993, letter inquiring as
to the constitutionality of NND.C.C. ? 57-15-14.

N. D. C. C ? 57-15-14 sets forth t he t ax | evy
l[imtations for school districts. Under subsection 1
of section 57-15-14, school districts with nmore than
4,000 in population according to the last federal
decennial census, my l|levy any specified nunber of
mlls or renmove the mll |evy upon resolution of the
school board and approval of a mpjority of the
qualified electors voting on the matter at any regul ar
or special school district election. Under subsecti on
2 of section 57-15-14, school districts having a total
popul ation of less than 4,000 may |evy any specified
nunber of mlls upon resolution of the school board
and the approval of 55 percent of +the qualified
electors voting on the mtter at any regular or
speci al school election. The question is presented
whet her this disparate treatnent is wunconstitutional
insomuch as it requires 55 percent voter approval in
school districts with populations of less than 4,000
while only requiring a sinple mpjority in school
districts with popul ations in excess of 4, 000.

The relevant constitutional provisions are the Equal
Protection Clause of the Fourteenth Anmendnment of the
United States constitution and Article |, Sections 21
and 22 of the North Dakota Constitution. "Because the
met hods of analysis for resolving challenges to
| egi slative classifications under these constitutional
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provisions are essentially the same [a court wll

generally address thenl together under an equa
protection analysis” Gange v. Clerk of Burleigh

County Dist. Court, 429 N.W2d 429, 432-33 (N.D. 1988)
(citations omtted).

The North Dakota Suprenme Court has sunmmarized its
revi ew under equal protections challenges as foll ows:

There are three separate standards of review for

equal protection clains. The standard wused in a
particul ar case depends upon the challenged statutory
classification and the right allegedly infringed. |If the

case involves an inherently suspect classification or an
infringement of a fundamental right the statute s

subject to strict judicial scrutiny and wll be held
invalid unless it is shown that the statute pronpotes a
conpel I'i ng gover nnment al i nt er est and t hat t he
distinctions drawn by the classification are necessary
to further its purpose. An internediate standard of
review is utilized in those cases where "an inportant
substantive right” is invol ved. When using the

intermediate standard of review we seek to determ ne
whet her or not there is a close correspondence between
the statutory classification and the |legislative goals

the statute was designed to achieve. In all other cases
we enploy the rational basis standard of review, whereby
a legislative classification will be sustained unless it

is patently arbitrary and bears no rational relationship
to a legitimte governnental interest.

Kadrmas v. Dickinson Public Schools, 402 N W2d 897
902 (N.D. 1987) (citations omtted). See also State
v. Nording, 485 N.W2d 781 (N.D. 1992).

Al t hough there is no fundanmental right, either federal
or state, to vote on matters such as mll levies for
school districts, Damus v. County of Cark, 569 P.2d
933, 936 (Nev. 1977), such a right of franchise if
gr ant ed, nmust conport with principles of equal
protection. See, City of Phoenix v. Kol odziejski, 399
U S. 204 (1970) (holding a requirenment that only real
property tax payers be allowed to vote on general
obligation bonds invalid as violative of equa
protection); Kramer v. Union Free School Dist. No. 15,




Dr. Wayne G Sanstead
April 23, 1993
Page 3

395 U.S. 621 (1969) (holding the exclusion of non-
owners or |essees of real property or parents or
custodi ans of children from voting in school district
el ections invalid as violative of equal protection);
Avery v. Mdland County, Texas, 390 U S. 476 (1968)
(l ocal governnent apportionnent subject to principles
of one man, one vote under equal protection); Harper
v. Virginia Bd. of Elections, 383 U S. 663 (1966)
(holding Virginia's poll taxes as inconsistent wth
equal protection); Carrington v. Rash, 380 U S. 89
(1965) (holding that the exclusion of nenmbers of arned
services from voting was inconsistent wth equal
prot ection); Reynolds v. Sinms, 377 U S. 533 (1964)
(state legislative districts nust be apportioned in
relation to population to conport with equal
protection);__Wesberry v. Sanders, 376 U S. 1 (1964)
(congressional districting plans nust be in relation
to representative popul ation). However the principle
of one man, one vote enbodied in equal protection is
generally limted to "the geographic confines of the
governmental entity concerned.” Holt Civic Club v.
City of Tuscal oosa, 439 U.S. 60 at 68 (1978).

In Holt the Supreme Court said:

No decision of this Court has extended the "one
man, one vote" principle to individuals residing beyond
the geographic confines of the governnental entity
concerned, be it the State or its political subdivisions.

On the contrary, our cases have uniformy recognized
that a governnment wunit may legitimtely restrict the
right to participate in its political processes to those
who reside within its borders.

439 U. S. at 68.

In this case, the constitutionally relevant boundaries
of the governnmental entity concerned, nust remain with

each individual school district. Id.; see also
Fullerton Joint U High School v. State Board, 654
P.2d 168 (Cal. 1982). A mll levy vote in one schoo

district has no direct effect anywhere but within its
own geographic confines. Conpare Hawn v. County of
Ventura, 141 Cal. Rptr. 111 (Cal. 2d Dist. Ct. App.
1977) . Thus, equal protection principles of one man,

one vote are sinply not relevant here where each
qualified elector within the confines of the pertinent
school district stands on an equal footing. See Danus
v. County of Clark, 569 P.2d 933, 937 (Nev. 1977).
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It should further be noted that voter approval
provi sions which require nore than a sinple mpjority
do not violate principles of equal protection. Gordon
v. lLance, 403 US. 1, 6 (1971) ("certainly any
departure of strict maj ority rul e gi ves
di sproportionate power to the mnority. But there is
nothing in the |anguage of the constitution, or
hi story, or cases that requires that a majority always
prevai l on every issue."). Conmpare Hunter v.
Eri ckson, 393 U S. 385 (1969). "[S]o long as such
provi sions do not discrimnate against or authorize
di scrim nation against any identifiable class they do
not violate the Equal Protection Clause." Gordon v.
Lance, 403 U.S. at 7.

"Thus stripped of its voting rights attire"”, Holt,
439 U. S. at 70, and the fact that no other fundanental
or inportant substantive right is directly at stake,
Kadr mas, 402 N. W 2d 897, the issue becones whether the
North Dakota Legislature's disparate delegation of
authority between separate |localities bears sone
rational relationship to a legitimte state purpose
There is no equal protection requirenment that |aws be

uni form in operation. State v. Ganble Scognp, Inc.

144 N.W2d 749, 759 (N.D. 1966); Holt, 439 U S. at 70-
71; 16A Am Jur.2d Constitutional Law, ? 764. "The
Fourteenth Anmendnment does not prohibit |egislation
nerely because it is . . . limted in its application
to a particular geographical or political subdivision
of the state." Holt, 439 U.S. at 70-71 quoting_Fort

Smith Light Co. v. Paving Dist., 274 U.S. 387, 391
(1927). See also Salsburg v. Mryland, 346 U.S. 545
(1954) (holding that it was perm ssible for the state
of Maryland to have different rules of evidence
regulating the admssibility of illegally seized
evidence from county to county); Mssouri V. Lews,
101 U S. 22 (1879) (upholding the constitutionality of
a statute which allowed directed appeals to the state
supreme court from some counties while directing
appeals to an internedi ate appellate court from other

counti es). Rat her, the «classification nust sinply
bear sonme rational relationship to the state's
obj ecti ve.

In Smith v. Town of St. Johnsbury, 554 A 2d 233 (Vt.
1988), the Vernont Suprenme Court rejected an equal
protection challenge to a statute simlar to N.D.C.C
? 57-15-14. The Vernont statute set the percentage
necessary for voter approval of zoning changes at
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different rates for urban and rural communities. I n
uphol ding the statutory classification, the Vernont
court noted that distinctions based upon population
generally serve a rational enough basis to support

geographi cal differences and treatnent. ld. at 239.
See also Danmus v. County of Clark, 569 P.2d 933 ( Nev.
1977) . Li ndauer v. Oklahoma City Urban Renewal
Aut hority, 469 P.2d 1174 (Ckla. 1972); Li ndauer v.

Okl ahoma City Urban Renewal Authority, 320 F. Supp. 332
(1969) affirmed 452 F.2d 117 (10th Cir. 1971).

Finally given that neither the United States Suprene
Cour t nor the North Dakota Supreme  Court has
apparently ever rendered a decision on the specific
gquestion presented in this case, it should be stressed
that Legislative enactnents generally are cloaked with
a presunption of validity. See Snortland V.
Crawford, 306 N.W2d 614 (N.D. 1981). Al so, under
Article VI, Section 4 of the North Dakota Constitution
it takes four of the five justices to declare a
| egi sl ative enactnment unconstitutional.

It is my opinion that, if challenged, N.D.C.C. ? 57-
15-14 would be declared constitutional even though it
requires a super mmjority vote in school districts of
under 4,000 in population while only requiring a
sinple majority 1in school districts in excess of
4, 000.

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL
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