LETTER OPI NI ON
93-L-95

March 17, 1993

Honor abl e Jennifer Ring
House of Representatives
First Floor, State Capitol
600 E. Boul evard

Bi smarck, ND 585055- 0360

Dear Representative Ring:

Thank you for your March 11, 1993 letter
requesting ny opinion on the applicability of
N.D.C.C. ? 44-04-18 and Article Xl, Section 6 of
the North Dakota Constitution to records of the
G eater North Dakota Associ ation.

N.D.C.C. ? 44-04-18 provides in pertinent part:

Except as otherw se specifically provided by
law, all records of . . . organizations or
agenci es supported in whole or in part by
public funds, or expendi ng public funds,
shall be public records, open and accessible
for inspection during reasonable office
hours.

(Enphasi s supplied.)

This statutory provision was adopted as Article
Xl, Section 6 of the North Dakota Constitution.
(Approved Nov. 7, 1978; 1977 N.D. Sess. Laws ch.
612; 1979 N.D. Sess. Laws ch. 694).

A three pronged test is applied to determ ne

whet her a record is subject to the open records

|l aw and is available to the public: whether the
entity which has the record is subject to the open
records | aw because it is listed in the statute,

or if not listed, is at |east partially supported
by public funds; whether the docunent is a record;
and whet her the Legislature has enacted an
exception to the rule that all records are open.
Letter from Assistant Attorney CGeneral Allen C
Hoberg to Nancy Jo Bateman, Executive Director,
North Dakota Beef Conmi ssion (March 1, 1989). The
first and the last prong are relevant to your
request regardi ng GNDA.

The Greater North Dakota Association is supported



in part by public funds. Letter fromDale O
Anderson, President, Greater North Dakota
Association to Representative WIlliamE.

Kretschmar (March 9, 1993). It receives those
funds fromthe North Dakota Departnentof Parks and
Tourism Job Service North Dakota, NDSU Extension
Service, Dickinson State University, and

Vocati onal Education. Thus the Greater North
Dakota Association is an entity subject to the
open records | aw.

The issue then becomes whether all of GNDA' s
records, or just those records that relate to the
use of public funds, are subject to public review
The term "record" is expansive, including "all
records” in the hands of an entity subject to
Article XI, Section 6, of the North Dakota
Constitution. City of Grand Forks v. Grand Forks
Herald, 307 NW2d 572 (N.D. 1981). Absent an
express exception, access cannot be deni ed because
a record is not required to be kept by law. Nor
can access be deni ed based upon an inplied rule
which would |imt access to records directly
relating to how the public funds are spent.
Furthernore, the court has nmade it clear that it
wll not et the open records |aw "be circunvented
by the delegation of a public duty to a third
party, and [the records] are not any |less a public
record sinply because they [are] in the possession
of" a private party. Forum Publishing Co. v. City
of Fargo, 391 N.W2d 169, 172 (N.D. 1986).
(Refusing to sanction a schenme of hiring a third
party to performa function to insulate records
frompublic view)

Because the | aw provides that records nust "be
open to the public 'Except as otherw se
specifically provided by law,' an exception to the
open-records | aw may not be inplied." Hovet v.
Hebron Pub. Sch. Dist., 419 N.wW2d 189, 191 (N.D.
1988) .

To limt the phrase "all records" to only those
records which relate to the expenditure of public
funds creates or inplies an exception to the open
records | aw which does not exist in statute.
Nothing in state | aw exenpts an organi zation's
records because the records are not related to the
public funds received by the organization.

The Greater North Dakota Associ ati on has brought
itself within the scope of the | aw by accepting
public funds to support its activities. Absent an
applicable exception it is my opinion that because
the Greater North Dakota Association is "supported
in whole or in part by public funds" all the
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records of the G eater North Dakota Associ ation
are subject to NND.C.C. ? 44-04-18 and Article Xl,
Section 6 of the North Dakota Constitution, and
may be accessed by menbers of the public during
reasonabl e of fice hours.

Si ncerely,

Hei di Hei t kanmp
Attorney Gener al



