LETTER OPI NI ON
93-L-178

June 8, 1993

Richard J. Ri ha

Assi stant State's Attorney
Bur |l ei gh County Courthouse
514 E Thayer Avenue

Bi smarck, ND 58501

Dear M. Ri ha:

Thank you for vyour |letter asking whether the term
"private prem ses" as used in NDCC ? 12.1-28-02
i ncludes areas that are open to the general public and
whet her engaging in nonlicensed ganbling in areas open
to the general public constitutes a crimnal offense.

N. D. C. C ? 12.1-28-02 provides that It "i's an
infraction to engage in ganbling on private prem ses
where the total amount wagered by an individual play
exceeds twenty-five dollars per individual hand, gane,
or event” and a class A msdeneanor to "engage in
ganbling on private prem ses where the total anount
wagered by an individual player exceeds five hundred
dol I ars per i ndi vi dual hand, gane, or event . "
N.D.C.C. ? 12.1-28-02(1), (2)(c). Prior to the 1991
| egi sl ative changes, section 12.1-28-02 provided that
it was an infraction to engage in ganbling regardless
of the anmpunt wagered or the place it occurred.

The term "private premses" is not defined in the
North Dakota Century Code. The term "prem ses" has
been said to be "an elastic and inclusive term w thout
one definite and fixed neaning”" which "my nmean a
room shop, building, or any definite area,"” depending
on the circunmstances in which it is used. BLACK S LAW
DI CTI ONARY 1180-1181 (6th ed. 1990) . The term
"private" has been defined as "of, belonging to, or
concerning a particular person or group; not common or

general . . . ; not open to, intended for, or
controlled by the public . . .; away from public view
secl uded. " Webster's New World Dictionary 1131 (2nd

Col | ege ed. 1982). Taken together, the term "private
prem ses" can nean all areas w thout public ownership
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or_right to access. The term can also take on a
norerestrictive neaning referring sinply to those
areas where nenbers of the general public do not
routinely come or within which they are not generally
i nvited. G ven that the term "private prem ses" is
seem ngly susceptible to wvarying interpretations,
resort to the Jlegislative history is appropriate.
North American Coal Corp. v. Huber, 268 N W2d 593
(N.D. 1978).

In the 1991 legislative session, two bills, Senate
Bill 2503 and Senate Bill 2560, were introduced to
amend N.D.C.C. ? 12.1-28-02 in substantially the sane
manner . Testimony on these bills reveals the term
"prem ses" was used instead of the term "residence” to
include private offices and businesses. However,
testinony was al so given that the term did not include
licensed |iquor establishments and placed normally
open to the public such as hotel |obbies and the
reception areas of nost businesses.

Therefore, it is my opinion that the term "private
prem ses" as wused in N.D.C.C ? 12.1-28-02 does not
include areas that are open to the general public.
Whet her a given area is open to the general public is
a question of fact.

In response to your second question, it is my opinion
t hat engaging in nonlicensed ganbling in areas open to
the general public may constitute a crimnal offense.
Article X, Section 25, of t he North Dakot a
Constitution generally prohi bits t he Legi sl ative
Assenmbly from authorizing any ganme of chance, under
any pretense, or for any purpose. However, as the
result of a 1976 anendnment to this constitutional
provi sion, the Legislative Assenbly does have limted
authority to authorize "bona fide nonprofit veterans',
charitabl e, educati onal , religious, or fraternal
organi zations, civic and service clubs, or such other
public-spirited organizations as it may recognize, to
conduct ganes of chance when the entire net proceeds
of such ganmes of chance are to be devoted to
educati onal , charitabl e, patriotic, fraternal,
religious, or other public-spirited wuses." N. D.

Const. art. X, ? 25; 1976 N.D. Sess. Laws ch. 600.

I n response to this limted constitutional
aut hori zation, the North Dakota Legislative Assenbly
adopted N.D.C.C. ch. 53-06.1 authorizing limted forns
of ganbling wthin the constitutional mandat e.



Richard J. Ri ha
June 8, 1993
Page 3

N.D.C.C. ch. 53-06.1 sets forth the ganes of chance
which are authorized for play in the state, the
persons or organizations authorized to conduct or
assist in the holding of such ganmes of chance, and a
regulatory structure to ensure that the ganes of
chance are both fair and that proceeds from the ganes
are devoted to the purposes required by Article X,
Section 25.

Except in cases of a volunteer of an organization
selling raffle tickets or an enployee of a |icensed
al coholic beverage establishment providing limted
assistance to authorized Class B gamng |icense
hol ders, no person, except a nenmber or enployee of an
eligible organization or a nmenber of an organization
auxiliary to an eligible organization, my assist in
the hol ding, operating, or conducting of any ganme of

chance wunder N.D.C.C. ch. 53-06.1. N.D.C.C. ? 53-
06. 1-06(1).

N. D. C. C ? 53-06.1-07 aut hori zes eligible
organi zations licensed by the Attorney General to

conduct specific ganmes of chance as well as allow ng
college fraternities or sororities to conduct raffles,
sports pools, and bingo. In accordance with Article
Xl, Section 25, of the North Dakota Constitution,
N.D.C.C. ? 53-06.1-02 specifically lists the entities
eligible to conduct ganmes of chance under the
conditions of ND.C.C. ch. 53-06.1 and requires the
entire net proceeds to be devoted to specified uses.

NND.C.C. ? 53-06.1-16 inposes a class A n sdeneanor
penalty for violating any of the provisions of
N.D.C.C. ch. 53-06.1 or any rule adopted under that
chapter. Subj ect to the previously nmentioned
exceptions to N.D.C.C ? 53-06.1-06(1), any person,
except a member or enpl oyee of an eligible
organi zation or a menber of an organization auxiliary
to an eligible organization, who assists in the
hol di ng, operating, or conducting of any ganme of
chance under N.D.C.C. ch. 53-06.1 would be subject to
the penalty of N.D.C.C. ? 53-06.1-16.

NND.C.C. ? 12.1-28-02, which was anmended by the 1991
Legi sl ati ve Assenbly provides engaging "in ganbling on
private prem ses where the total anount wagered by an
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i ndi vidual player exceeds twenty-five dollars per
i ndi vidual hand, game, or event" is an infraction.
The effect of the 1991 anmendnent was to renove the
crimnal penalty for engaging in ganbling on private
prem ses when the individual total amunt wagered per
hand, game, or event, is equal to or less than $25
This anmendnment to N.D.C.C. ? 12.1-28-02(1) does not
act to invalidate the provisions of N D . C C. ch. 53-
06.1, but, rather, is an exception to the general
crimnal penalties as set forth in NND.C.C. ? 53-06. 1-
16. Construction of N D C. C ? 12.1-28-02(1) as an
exception to the general penalty provision of N D. C C.
? 53-06. 1-16, is in accordance wth established
statutory rule of interpretation to give effect to
both statutory provisions. ND.C. C ? 1-01-07.

Subject to the exceptions of ND.C.C. ? 12.1-28-01(1),
persons who conduct or assist in the conducting of
ganmes of chance in violation of N D.C.C. ch. 53-06.1
may be subject to the crimnal penalties of N.D.C C
? 53-06. 1-16. In addition, other provisions of [|aw
may al so inpose crimnal liability depending upon the
specific facts and circunstances disclosed by the
particul ar conduct in question. N.D.C.C. ? 12.1-28-
02(4) inmposes a class C felony penalty if a person
engages in or participates in the business of
ganbling. The business of ganbling includes know ngly
| easing or otherwise permtting a place to regularly
be used to carry on a ganbling business or maintain a
ganbling house. N.D.C.C. ? 12.1-28-02(4)(d). The
term "ganbling house” includes any stationary or
noveabl e |ocation or structure wherein ganbling is
permtted or pronoted or where a lottery is conducted
or managed. N. D. C. C ? 12.1-28-01(4). The
determ nation of the extent of a person's liability
and the degree of penalty to be inposed for such
conduct would be a question of fact as disclosed by
t hat person's specific conduct.

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL

rpb\jfl
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Richard J. Ri ha
Assi stant State's Attorney
Burl ei gh County Courthouse
514 E Thayer Avenue
Bi smarck, ND 58501



