LETTER OPI NI ON
93-L-91

March 17, 1993

The Honorable Gary Porter

Nort h Dakota House of Representatives
State Capitol

600 E. Boul evard Ave.

Bi smarck, ND 58505

Dear Representative Porter:

Thank you for your March 1, 1993, letter asking for an
opi nion concerning the definition and neaning of
"brand inspection.” It is my understanding that your
guestion arises because of allegations that the
clipping process used during sone brand inspections
may cause wei ght |loss or "shrinkage" just prior to the
sale of the animal, and that clipping also may affect
the appearance of the animal resulting in a |ower
price per pound when the animal is sold.

Nothing in North Dakota |aw defines the term "brand
inspection.” N.D.C.C. ? 36-09-23 provides:

36- 09- 23. Rermoval of |ivestock from state -
Brand i nspection - Penalty. No person may renove
cattle, horses, or nmules from this state or to
within a mle (1.61 kilometers) of any boundary
of the state for the purpose of renoval unless
the livestock has been inspected for marks and
brands by an official brand inspector of the
North Dakota stocknmen's association and a
certificate of inspection nust acconpany the
livestock to destination. In lieu of the
I nspection, the owner or possessor may mnmake and
sign an invoice or waybill covering the stock
show ng marks and brands, number, sex and kind of
the stock, and the consignee and market
destination where official brand inspection is
provi ded by or for the stocknen's association and
mail a copy of such invoice or waybill to the
associ ation before the stock | eaves the state.

It is unlawful for the owner or possessor to
remove any |ivestock from any place of regular
of fici al br and I nspection unl ess and
untilofficial brand inspection has been made and
the brand inspection certificate issued.

A person who violates this section is guilty
of a class B m sdeneanor. A person who
violates this section a second time within
fifteen years or violates this section three
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or nore tinmes is guilty of a class C felony.

Al t hough this statute allows the official
brand inspector to inspect for "marks or
brands,” it gives little guidance as to how
the inspection is to be done.

N. D. Admin. Code ? 48-09-01-02 does provide
sone guidance as to when and where brand
i nspections are to occur, but it provides
little guidance as to how, except to require
that animals not be (1) inspected after dark,
or (2) inspected when |oaded in trucks, or

(3) inspected by artificial |ight except in
pl aces desi gnat ed by t he chi ef br and
i nspect or. N.D. Adm n. Code ?? 48-09-01-

02(4), (5), (6) provide:

48-09-01-02. Brand inspection. For the
pur pose of conplying wth North Dakota
Century Code chapters 36-05, 36-09, and 36-
22:

4. Sal es agency, packing plant, and buying
stations where inspection is mintained
must furnish necessary help wthout
charge to assist the brand inspectors in
handling cattle, horses, or nules to be
I nspected for brands.

5. Al'l cattle, horses, or nmules entering an
I nspection point shall be placed in pens
assigned to individual sellers, and
shall be kept separate from all other
cattle, horses, or nmules until inspected
by the brand inspector and rel eased for
sal e or shipnent.

6. No cattle, horses, or nules shall be
I nspected after dark or by artificial
i ght or I nspected when |oaded in

trucks; provided, however, that wunder
enmergency circunstances deened by the
brand i nspector to warrant inspection by
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artificial light, such inspection my be made

at places designated by the chief

I nspector as having lighting which neets the

specifications required by the chief

i nspector for inspection by artificial |ight.

The chief br and i nspect or shal

authority to give approval to prem ses which
nmeet such specifications, and to extend or

remove such approval

These sections, however, do not defi ne
specifically what a brand inspector can and
cannot do when inspecting cattle or other
ani mls for brands.

Wrds of a statute are to be understood in
their ordinary sense, unless a contrary
intention plainly appears. N.D.C.C. ? 1-02-
02. The word "brand" originally meant the
burning of the hide of an animal with a hot
iron in order to leave a mark to prove
owner shi p. Johnson v. State, 1 Tex. App.
333, 345 (1876). However, the word brand has
conme to include other types of permnent
mar ks, painted or otherw se, nade or attached
to the animal. State v. Hickenbottom 178
P.2d 119, 125-26 (Wo. 1947);__Pollock v.
Kansas City, 123 P. 985, 986 (Kan. 1912).

North Dakota |aw provides for the recording
of "marks and brands" with the comm ssioner
of agriculture, so the types of marks and
brands for which the brand inspector nay
i nspect goes beyond the traditional marking
of cattle by neans of a hot iron. N.D.C. C
?? 36-09-01 and 02. An exanple of how an
animal mght be marked is the band used to
identify ownership of an animl grown on a
wld gane farm in North Dakota or the marks
pai nted on sheep. See Hickenbottom N.D.C C
ch. 36-01 and the admnistrative rules
pronmul gat ed t her eunder.

NND.C.C. ? 36-09-23 requires that cattle,
horses, and nmules be inspected for marks and
brands before renmpval from the state. The
triggering event that allows the inspection
iIs the owner's decision to sell t he
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particul ar ani mal . The brand inspector nay
then proceed with a reasonable inspection of
the cattle, horses, and nmules in question for

mar ks and brands. Vhat constitutes a
"reasonabl e" inspection varies with the facts
and circunmstances of each case. The brand

i nspect or may take reasonable steps to
i nspect the livestock for identifying marks
and brands, but may not intentionally conduct
the inspection in a way that unnecessarily
deval ues the ani mal .

In summary, N.D.C.C. ? 36-09-23 requires the
brand inspector to inspect |ivestock for
mar ks and brands before they can be renoved
from the state. North Dakota |aw does not
define "brand inspection.”™ What constitutes
a "reasonable" brand inspection varies wth
the facts and circunstances of each case.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

| gw/ km
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The Honorable Gary Porter

Nort h Dakota House of Representatives
St ate Capi tol

600 E. Boul evard Ave.

Bi smar ck, ND 58505



