LETTER OPI NI ON
93-L-357

Decenmber 17, 1993

M. Bl ai ne Nordwal |

Ofice of Econom c Assi stance
ND Departnment of Human Services
600 East Boul evard Avenue

Bi smarck, ND 58505-0250

Dear Bl ai ne:

Thank you for your letter requesting an opinion
regarding the legality of the Silver Haired Education
Association's |obbying the state Legislature. The
Association is a contract provider to the Division of
Agi ng Services of the North Dakota Department of Human
Services under Title IIl of the O der Americans Act of
1965 (hereafter Act) as anended. 42 U S.C.A ?? 3021-
3030r.

Title IIl of the Act provides funding to state
agencies and area agencies on aging to serve
i ndi viduals 60 years of age and ol der by entering into
cooperative arrangenent s for t he provi si on of
supportive services and nultipurpose senior centers.
42 U.S.C. ?? 3002(38), 3021(a)(1), 3023. The m ssion of
the agencies on aging is to assist older persons in
| eadi ng i ndependent, neaningful and dignified lives in
their own honmes and communities as |long as possible.
The agencies are to proactively carry out a w de range
of functions related to advocacy, pl anni ng, and
information sharing to enhance community-based systens
serving persons 60 years of age and older. 45 C F. R
?? 1321.7, 1321.53. To be eligible for grants under
Title 111, a state agency is required to devel op and
adm nister a state plan and "serve as the effective
vi si bl e advocate for the elderly within the State." 45
C.F.R ? 1321.9. See also 42 U.S.C. ?? 3025(a)(1)(D)

3027(a); North Dakota State Plan on Aging at 57
(hereafter State Plan) (October 1, 1991, extended
t hrough Septenber 30, 1994).
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The Division of Aging Services is designated as the

state and area agency under Title |1l of the O der
Anericans Act. 42 U S.C. ?? 3025(a)(1), 3025(b)(5)(A),
3025(c) (5); 45 C.F.R ?? 1321. 7(a), 1321.9,

1321.55(a)(1). See State Plan at 7. The Division is to
serve as an advocate to "evaluate and coment on
Federal, State and |ocal plans, budgets, regulations,
progr ans, | aws, | evi es, heari ngs, policies, and
actions whi ch af f ect or may af f ect ol der
i ndi vi dual sand recomend any changes in these which
the State agency

consi ders to be appropriate. ™ 45 C.F. R
? 1321.13(a)(1l)._See also 42 U.S.C. ? 3025(a)(1)(D); 45
C.F.R 7?7 1321.9(a), 1321.61; State Plan at 45.

Under the state plan, the Division is authorized to
enter into contracts with providers of education and
training services pursuant to 42 U. S. C. 3027(a) (19).
The Division contracts with the Association "for the
identification of issues, education of seniors about
the issues, and enpowernent of the seniors to advocate
on their own behalf for the changes that are needed.”
State Plan at 47. The State Plan provides for
"“continuation of funding for the . . . Association and
continued coordination wth other senior advocacy
organi zations." State Plan at 47.

Under a Purchase of Service Agreenent between the
Division and the Association dated August 26, 1993,
(hereafter Agreenent) the Association "agrees to
provi de Education and Advocacy services in accordance
with the proposal . . . attached as Appendi x 1" of the
Agreenment. Agreenment ? Il at 1. The Association
further agrees to identify four priority 1issues of
concern to the elderly, to recruit and train del egates
to a nock |egislative session to be conducted by the
Association in 1994 at which bills and resolutions
relating to issues concerning the elderly are to be
passed. Agreenent, Appendix 1, C, at 6. During the
1995 |l egislative session Association "nmenbers [are] to

provide testinony as appropriate.” The Association
agrees to "[p]rovide issue and data information when
request ed, i f f easi bl e, for testinmon[y] and

| egislative commttee work." Agreenent, Appendix 1,C,
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at 5. The Association agrees to "[r]espond to requests
from public officials or agencies to provide testinony
on issues related to aging"” during the legislative
session as part of its proposed advocacy services.
Agreenment, Appendix 1, C, at 6.

The Division has specifically inquired whether the
Associ ation my engage in |obbying activities before
the North Dakota legislature. No North Dakota [|aw
prohi bits |obbying activities on the part of the
Associ ation assum ng that Association representatives
ot herwi se conply with the requirenents of North Dakota
Century Code (N.D.C.C.) ch. 54-05.1 governing | obbying
activities. Under t hat chapter, an  Associ ation
representative my be required to register as a
"l obbyist” wth the Secretary of State's office.
N.D.C.C. ? 54-05.1-02(1).

No provision of Title 111 of +the Act precludes
| obbyi ng activities bef ore t he North Dakot a
Legi slature on behalf of +the Association. Federal
regul ati ons preclude the
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Association from attenpting to influence an officer or
enpl oyee of any federal agency, a nenber of Congress
or an enployee of Congress in connection wth the
awarding of a federal contract, the making of a
federal grant, a federal l|oan or entering into any

federal cooperative agreenent. 45 C.F. R ? 93.100(a).

The Association, a North Dakota nonprofit corporation,
is an educational organization exenpt from federal
income tax pursuant to |I.R S. Code ? 501(c)(3). 34
Am Jur. 2d_Federal Taxation ?? 7895, 7918 (1992). See
al so Agreenment, Appendix 1,G Federal |aw provides a
tax exenption to a 501(c)(3) organization so long as
no substantial part of its activities consists of
attenmpting to influence |l|egislation, which includes
action by Congress, a state |legislature, or a |ocal
| egislative body. 34 AmJur. 2d__Federal Taxation,
? 7915 (1992) (citing 26 U.S.C. 501(c)(3), 26 C.F.R

?7 1.501(c)(3)-1(c)(3)). See also Association By-
Laws, article Il at 2 (March 19, 1992), set out in the
Agreenent, Appendix 1, G Tax exenpt organizations

can make limted | obbying expenditures w thout | osing
their tax exempt status. 33 Am Jur. 2d__Federal
Taxation ?? 7915, 7916 (1992) (citing 26 U S.C
? 501(h)).

An at t enpt to i nfl uence | egi sl ation i ncl udes
attenpting to affect the opinions of the general
public and attenpting to communicate with any nenber
or enployee of a legislative body or any governnent
of ficial or enployee participating in the formation of
the legislation. 26 U S.C. ? 4911(d)(1). |Influencing

| egi sl ation, for t hese pur poses, al so includes
conmmuni cati ons between the organization and its
menbers or other persons which encourage conmunication
with t he Legi sl ature or gover nnment of ficials

participating in the formulation of |egislation. 26
US C ? 4911(d)(3). However, there are activities
that are not considered an attenmpt to influence
| egi sl ation, including:

(A) Mking available the results of nonpartisan
anal ysi s, study, or research;

(B) Providing of technical advice or assistance
(where such advice would otherwi se constitute the influencing
of legislation) to a governnental body or to a commttee or
ot her subdivision thereof in response to a witten request by
such body or subdivision, as the case may be;
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(C) Appearances before, or comruni cations to, any
| egislative body with respect to a possible decision of such
body which m ght affect the existence of the organization, its
powers and duties, tax exenpt status, or the deduction of
contributions to the organizati on;

(D) Communi cations between the organization and
its bona fide nmenbers with respect to |egislation or proposed
| egislation of direct interest to the organization and such
menbers, other than comruni cations described in paragraph (3);
and

(E) Any conmmunications with a governnent official
or enpl oyee, other than

(i) A communication with a nenmber or enployee of
a legislative body (where such communication would otherw se
constitute the influencing of |egislation), or

(it) A communication the principal purpose of
which is to influence | egislation.

26 U.S.C. ? 4911(d)(2). Arguably, the Association wl]l
not endanger its federal tax exenpt status if it
limts itself to such activities which are consistent
with its bylaws which state in part that the

association wll, upon witten request, "provide
techni cal assistance to nmenbers of |egislative bodies,
hold open, nonpartisan foruns on general i ssues
affecting seniors, and inform its bona fide nmenbers
about what is going on legislatively,” that "[n]o
substanti al part of t he activities of t he

[ Associ ation] shall be the carrying on of propaganda
or otherwise attenpting to influence |egislation," and

that the Association wll not intervene in any
political canpaign on behalf of any candidates for
public office but shall instead confine its activities

to issue oriented matters. Association By-Laws, art.
I (March 19, 1992), set out in the Agreenent,
Appendi x. 1, G

The federal exceptions to |obbying activities are only
relevant to the Association's federal tax exenpt
status. Even if the Association conplies with federa

requirenents to maintain its tax exenmpt status, its
activities my constitute |obbying for purposes of
registration under N.D.C.C. ch. 54-05.1. Under North
Dakota | aw, a | obbyi st

is any person who, in any nmanner whatsoever, directly
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or indirectly shall "[a]ttenmpt to secure the passage,
amendment, or defeat of any legislation by the
| egi slative assenmbly or the approval or veto of any
| egislation or by the governor of the state,” or who

shall "[a]ttenpt to influence decisions nmade by the
| egi slative council or by an interim conmmttee of the
| egislative council."” N.D.C C ? 54-05.1-02(1). A

| obbyi st nust register with the Secretary of State and
receive a certificate of registration and a | obbyi st
identification badge. N. D. C. C ? 54-05.1-03(1).
Exenpti ons from registration are provi ded for
| egi slators, private citizens appearing on their own
behal f, enpl oyees of t he state or political
subdivisions who are acting in their of fici al
capacity, and persons invited by the chairman of the
Legislative Council or by the chairman of an interim
commttee of the Legislative Council to appear for
pur poses of providing information. N.D.C.C. ? 54-05.1-
02(2).

Vet her activities of t he Associ ati on require
registration as a |lobbyist is a fact determ nation to
be made in the first instance by the Association in
consultation with its attorney.

Thus, while federal regulations or a prohibition
contained in a federal appropriation may preclude
| obbyi ng  of Congr ess, 45 C F. R ?? 93.100(a),
1321.13(b), 1321.61(d), no federal or state law or
regul ati on precludes the Association from | obbying
activities in North Dakota with respect to the state
Legislative Assenbly if it has properly registered
with the Secretary of State pursuant to NND.C.C. ? 54-
05. 1.

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL

tam eee/ | fl



