LETTER OPI NI ON
93-L-115

March 24, 1993

M. John T. Goff

Cass Co. State's Attorney
P. O. Box 2806

Fargo, ND 58108

Dear M. Goff:

Thank you for your March 4, 1993, letter requesting an

opi nion concerning conpliance wth the inforned
consent requirenments of ND C.C. ch. 14-02.1, North
Dakota's Abortion Control Act. | agree that a
consi stent approach to enforcenent of these provisions
is in the best interests of all concerned. The
following discussion is not intended to be an
exhaustive analysis of every requirement under the
Act; rather, it addresses sone of the significant

requi renments necessary for conpliance as a result of
the 1991 anendnments to the Act. See 1991 N.D. Sess.
Law ch. 141.

The principles of statutory construction found at
N.D.C.C. 88 1-02-02, 1-02-03, and 1-02-05 govern this
anal ysi s. These statutes require that when the
| anguage of a statute is wunanbi guous, words nust be
given their plain, ordinary, and comonly understood
meani ng; and, they nust be construed according to the
rules of granmmar. KimGo v. J.P. Furlong Enters.,
Inc., 460 N.W2d 694 (N.D. 1990).

N.D.C.C. § 14-02.1-03 prohibits a physician from
perform ng an abortion unless, prior to performng the
procedur e, the physician or an agent certifies in
writing that the woman gave her informed consent as
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defined in ND.C.C. 8§ 14-02.1-02. I nformed consent,
as provided for in NDCC 8§ 14-02.1-02, contains
four basic requirenents. The first two requirenents

concern information that nust be provided to or
offered to the woman at |east twenty-four hours prior
to the abortion. The third and fourth requirenents
concern the woman's witten certification that the
i nformation was provided or offered as required by the
| aw.

In order to obtain a woman's informed consent the
woman must be told by the physician who is to perform

t he abortion, a referring physi ci an, or t he
physician's agent, at Jleast 24 hours before the
abortion: t he name of the physician who will perform

the procedure; the nmedical risks associated with the
particular procedure to be enployed;the probable
gestational age of the fetus at the time the procedure
wll be performed; and, the nedical risks associated
with carrying the pregnancy to term N.D.C.C. § 14-
02.1-02(5) (a).

The information in NDCC 8§ 14-02.1-02(5)(a)(3)
concerning gestational age may be given to the woman
by the physician's agent, although ultimtely probable
gestational age nust be determ ned by a physician.
Probabl e gestational age neans "what, in the judgnment
of the attending physician, wll wth reasonable
probability be the gestational age of the unborn child
at the time the abortion is to be perforned.”

N.D.C.C. 8§ 14-02.1-02(8). In Jane L. v. Bangerter

809 F. Supp. 865 (D. Utah 1992), the court described
the nmethod for determning gestational age. The
"duration of pregnancy can be neasured from the | ast
menst r ual peri od (LWMP) or from conception.
Cal cul ation of conception age begins 2 weeks |Ilater
t han LMP. See, e.g., F. Gary Cunningham Paul C.
MacDonal d and Norman F. Gant, WIllianms Obstetrics at
87 (18th ed. 1989)." 809 F. Supp. at 869. Al t hough

N.D.C.C. 8§ 14-02.1-02(8) requires that a physician
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exerci se hi s or her j udgnment In det er m ni ng
gestational age, the statute does not specify how this
must be acconpli shed.

The North Dakota Suprene Court has recognized that an
attending physician my delegate routine acts of
treatment which do not require specialized nedical
knowl edge and which are perforned as part of a nurse's
or qualified assistant's duties. See Nelson v.
Trinity Medical Center, 419 N W2d 886, 890-91 (N.D.
1988) . Thus, a qualified assistant or nurse nay
assist the attending physician in exercising his or
her judgnent in determ ning gestational age. | ndeed,
in Planned Parenthood v. Casey, 112 S. C. 2791, 2824
(1992), the Court noted that simlar tasks could be
performed by a qualified assistant. See al so Akron v.
Akron Ctr. for Reprod. Health, 462 U.S. 416, 445-46
n.37 (1983) ("informtion <could be given by a
qual i fi ed person assisting the physician").

Since gestational age can be determ ned by informtion

obtained from the woman, i.e., the date of the LMP or
conception, a personal visit to a physician or the
qualified assistant I's not required. Thus, a

physician may delegate the tasks associated wth
obtaining this information provided that the physician
ultimately exercises his or her judgnment concerning
the determ nation of gestational age.

N.D.C.C. 8 14-02.1-02(5)(b) requires that, at | east
24 hours before the abortion, the physician or the
physician's agent nust inform the woman about the
possibility of nedical assistance benefits and child
support, and that she has the right to review
materials prepared by the state of North Dakot a. The
physi cian or the physician's agent nmust orally inform
the woman that the materials have been provided by the
state of North Dakota and that they describe the
gestational developnment of the fetus and contain a
list of agencies that offer alternatives to abortion.

If the woman requests the information, copies nust be
provided to her. ND. C.C § 14-02.1-02(5)(b)(3). The
requi rement that the physician or physician's agent
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orally describe the printed materials my be satisfied
either by communicating the information in person or
over the tel ephone.

NND.CC. 8§ 14-02.1-03.1(1) prohibits performng an
abortion upon a woman under the age of 18 unless the
attendi ng physician obtains the witten consent of the
m nor and her parents; she is mrried and the
attending physician obtains her consent; or the
juvenile court has authorized the procedure. For an
unemanci pated mnor, 24 hours before the mnor's
consent, the attending physician nust provide to the
parents, in person, the information described in
section 14-02.1-02; or, 48 hours prior to the mnor's
consent, the physician nmust certify that he or she
caused that information to be sent by certified mail
to each of the parents at his or her Ilast known
addr ess. N.D.C.C. 8§ 14-02.1-03(1). This notification
procedure is not required if the mnor elects to
proceed with the juvenile court authorization process.
N.D.C.C. § 14-02.1-03(1).

Thus, the only section of the |aw that requires an in-
per son meeti ng IS t he par ent al notification
requi renent described in ND.C.C 8§ 14-02.1-03(1);
and, if the physician mails the required information
48 hours prior to obtaining the mnor's consent, an
i n-person contact with the parents is not required.
Therefore, the remaining conponents of the first two
informed consent requirenents may be done over the
t el ephone or in witing, as well as in person.

The third requirenment of informed consent provides
that prior to the abortion, the woman nust certify
that the required information has been furnished to
her and that she has been given the opportunity to
review the printed informtion. N.D.C.C. 8§ 14-02.1-
02(5)(c). The fourth requirenment is satisfied by the
physician's or the physician's agent's certification
that he or she received a copy of the wonman's
certification. N.D.C.C. 8§ 14-02.1-02(5)(d). These
certifications may be executed immedi ately before the
procedure is perfornmed.



M. John T. Goff
March 24, 1993
Page 5

In conclusion, the description of the state-printed
materials nmust be given by tel ephone or in person at
| east 24 hours prior to the procedure. Par ent al
notification nust occur in person at |east 24 hours
before the m nor consents to the procedure, unless the
physi ci an has posted the information by certified mail
48 hours prior to the mnor's consent. The remai ning
information, the name of the physician, nedical risks
of the procedure, gestational age, nedical risks of
carrying the pregnancy to term nmedical assistance
benefits, child support liability, and the right to
review printed materials, may be provided by any form
of communi cation, including by telephone or in person,
or, in witing, by mail or facsimle, as long as it
occurs at |east 24 hours prior to the procedure. The
woman's certification nust be in witing and my be
obtained at any time after the required information
has been provided or offered, but before the procedure
occurs. Finally, the certification of the physician,
or physician's agent, nust be in witing and nust be
obtained after the physician or agent receives a copy
of the woman's certification, but before the procedure
is perfornmed.

I trust this information wll assi st you in
determ ning what conduct is in conpliance with the
1991 anendnents to N.D.C.C. ch. 14-02.1.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

shf / vkk



