LETTER OPI NI ON
93-L-235

August 23, 1993

Ms. Diane Alm

Executive Director

Wor ker s Conpensati on Bureau
500 East Front Avenue

Bi smarck, ND 58504-5685

Dear Ms. Alm

Thank you for your August 19, 1993, letter requesting
clarification of t he Bur eau' s authority in
establishing enployer experience rating and prem uns.
An issue has arisen whether the Bureau nust set rates
at the maxinmum rate allowed by the Legislature in
N.D.C.C. ? 65-04-17 for an enployer with a negative
rating and at the mninumrate for any enployer with a
positive rating.

N.D.C.C. ? 65-04-17 provides as foll ows:

Experience rating of enployers. The bureau may
establish a system for the experience rating of
risks of enployers contributing to the fund, and
such system shall provide for the credit rating and
the penalty rating of individual risks within such
limtations as the bureau may establish fromtine to
tinme.

In cal culating the experience rating, the bureau
shall determne the maxinmum and mninmum rates for
each enpl oynent classification by:

1. Multiplying the required average prem um
rate by one and seventy-five hundredths to
get the maxinmum rate assigned to an
enpl oyer with a negative experience rating;
and
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2. Multiplying the required average prem um
rate by twenty-five hundredths to get the
m nimum rate assigned to an enployer with a
positive experience rating.

N.D.C.C. ? 1-02-02 provides that "[w]ords used in any
statute are to be understood in their ordinary sense,
unless a contrary intention plainly appears, but any
wor dsexplained in this code are to be understood as
t hus explained.” This section codifies the conmmon |aw
rule that "[a] statute should be construed so that an
ordi nary person reading it would get fromit the usua
accepted neaning." _WIIs v. Schroeder Aviation, Inc.
390 N.W2d 544 (N.D. 1986).

The plain and ordinary nmeaning of nmininmm and maxi mum
is that they set a lower and an upper bound on a
gquantity. They allow for a range of permssible
values within those limts but do not nmandate any
particular quantity wthin that range, nor do they
mandate that the quantity nust be at the mninmm or
maxi mum val ue. Maxi mum is defined as "[a]n upper
limt stipulated by law or other authority." _Anmerican
Heritage Dictionary, p. 774 (2d Col. Ed. 1991).
Mnimmis defined as "the lower limt of variation.”
ILd. at 799. As used in ND.CC ? 65-04-17, the
m ni mum and maxi mum bounds for experience rating of
enpl oyers set the legislative limts beyond which the
Bureau cannot go. The Legislature, however, by
setting the limts left the setting of the discount or
surcharge in any particular case to the determ nation
of the Bureau. The Legislature did not choose to set
a discount or surcharge at seventy-five percent;
instead, it gave the Bureau the authority to inpose a
credit or penalty of at nost seventy-five percent.
This is consistent with the broad powers granted to
the Bureau in the remminder of ND.CC ? 65-04-17.
By its plain language, N.D.C.C. ? 65-04-17 places
limts on the Bureau, but does not mandate any
particul ar penalty or credit in any particul ar case.

Because this statute is clear and unanbi guous, there
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is no need to rely on the legislative history for

expl anati on. However, the sparse legislative history
al so supports the above construction of the statute.
The bill's sponsor, Representative Jack Dalrynple,

testified that the purpose of the statute was to w den
the range of the Bureau's current nerit rating system
from "40% di scount maxi mrum and a maxi num penalty of
40% to a 75% discount maximum and a 75% penalty
maxi mum Hearing on H. B. 1321 Before the House Comm
on Industry, Business, and Labor, 52nd Leg. (February
6, 1991) (Statenment of Rep. Jack Dalrynple). There is
no nention that the penalty rating nust be at seventy-
five percent or that the discount rating nust be
seventy-five percent, nor any indication that the
statute was intended to take from the Bureau the
authority to set the «credit or penalty in any
particul ar case.

Therefore, it is ny opinion that the Bureau may set
the surcharge for an enployer wth a negative
experience rating at any rate at or between 1.0 and
1.75 times the average premum rate for that rate
class. Simlarly, the Bureau may set the discount for
an enployer with a positive experience rating at any
rate at or between 0.25 and 1.0 tinmes the average
premumrate for that rate cl ass.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL
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