STATE OF NORTH DAKOTA
ATTORNEY GENERAL'S OPI NI ON 93-F-22

Dat e i ssued: Decenmber 17, 1993

Request ed by: Henry C. "Bud" Wessman, Executive Director
Nort h Dakota Departnent of Human Servi ces

- QUESTI ON PRESENTED -

Whet her the factors identified in North Dakota Adm nistrative
Code (N.D. Admin. Code) ? 75-02-04.1-09(2) as not having been
considered in calculating the «child support guidelines
schedule are criteria established by the Departnment of Human
Services (hereafter "Departnent”) which may be applied in any
judicial determnation that the child support guidelines do
not establish the correct amount of child support under North
Dakota Century Code (N.D.C. C.) ? 14-09-09.7(3).

- ATTORNEY GENERAL'S OPI NI ON -

It is my opinion that the factors identified in N D. Adn n.
Code ? 75-02-04.1-09(2) as not having been considered in
cal culating the child support guidelines schedule are criteria
established by the Departnment which may be applied in any
judicial determnation that the child support guidelines do
not establish the <correct amount of child support under
N.D.C.C. ? 14-09-09.7(3).

- ANALYSI S -

The child support guidelines contained in N.D. Adm n. Code ch.
75-02-04.1 are presuned to provide the correct amount of child

support, but that presunption may be rebutted upon a proper
show ng.

There is a rebuttable presunmption that the amount of
child support that would result from the application
of the child support guidelines is the correct

amount of child support. The presunption may be
rebutted if a preponderance of the evidence in a
contested nmatter est abl i shes, applying criteria

establ i shed by the public authorityl which take into

The public authority is the Departnment of Human
Services. ND.C. C ? 14-09-09.10(10).
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consideration the best interests of the child, that
a child support anmount establi shed under t he
guidelines is not the <correct amount of «child
support. A witten finding or a specific finding on
the record nmust be made if the court determ nes that
the presunption has been rebutted. The finding
nmust :

a. State the <child support anmount det er m ned
t hrough application of the guidelines;

b. I dentify the criteria that rebut the presunption
of correctness of that anmpunt; and

C. State the child support anount determ ned after
application of the criteria that rebut the
presunpti on.

N.D.C.C. ? 14-09-09.7(3). N.D.C.C. ? 14-09-09.7(3) fornerly
read, in part, that "[t]he presunption my be rebutted if a
preponderance  of the evidence in a contested matter

establishes that factors not considered by the guidelines wll
result in an undue hardship to the obligor or a child for whom
support is sought." See, 1993 N.D. Sess. Laws ch. 152, ? 12
Under that statute, the definitions and application of
factors found in N.D. Adm n. Code ch. 75-02-04.1 were used to
determ ne whether factors not considered by the child support
gui delines were present in a given case. Zacher v, Zacher
493 N.W2d 704, 706-707 (N.D. Ct. App. 1992). The present
adm ni strative rules were devel oped under the prior |aw and
accordingly track the |anguage used in the prior |aw Under

the present |aw evidence will only rebut the presunption that
the amount of child support established under the guidelines
is correct if it applies <criteria established by the

Departnent which take into consideration the best interests of
the child and shows that the guideline ampunt is incorrect.

The Legislature's intent initially nust be sought from the
statutory | anguage. ' '

' , 371 N.wW2d 321, 325 (N.D. 1985). VWhen interpreting
statutory |anguage, the words used are to be understood in
their ordinary sense unless there is a plain intention to the
contrary or the words are otherwise defined in the code.
N.D.C.C. ? 1-02-02. Wbrds and phrases used in a statute are
construed according to their context and the rules of grammar,
but technical words and phrases which have acquired a
particular meaning in the law or are defined by statute wll
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be construed according to that neaning. N.D.C.C. ? 1-02-03
The Century Code is to be construed liberally with a view to
effecting its objects. N.D.C.C. ? 1-02-01. The Code shoul d
also be construed to provide a result capable of being
executed. N.D.C.C. ? 1-02-38(4).

Al t hough the Department has established an advisory committee
to make recomendations for an amendnent to the rules
regarding the <child support guidelines which wll list
criteria which take into consideration the best interests of
the child for purposes of rebutting the presunption that the
child support guidelines provide the correct anount of child
support in any specific case, the commttee has not done so at
the present tine. A conprehensive listing of the criteria
whi ch woul d be relevant to such a showi ng woul d be conveni ent,
but there is no requirement that such criteria be part of a
specific listing.?

The criteria established by the Departnment which would be
rel evant for the purpose of rebutting the presunption that the
child support guidelines provide the correct anount of child

2The amendnent of N.D.C.C. ? 14-09-09.7(3) requiring that
evidence rebutting the presunption that the child support
gui delines schedule shall apply criteria established by the
Departnment was enacted to conply with federal regulations.
Hearing on H_ 1181 Before the Senate Human Services Conm , 53d
N.D. Leg. (March 2, 1993) (Statenment of Asst. A G Blaine L.
Nor dwal 1) . The federal regulation requires a court to find
that the application of the guidelines would be unjust or
i nappropriate in a particular case to rebut the presunption,
"as determ ned under criteria established by the State."” 45
C.F.R  302.56(9). The federal regulations do not state
whet her these criteria are the criteria used to calculate the
gui deli nes schedul e or whether these criteria are to be in a
specific regul ati on addr essi ng t he rebutt al of t he
presunption. The expected outcome of the Departnent's
advisory committee is a specific rule addressing the finding
required to rebut the presunption which will conply with both
federal requirenents and federal expectations. However, a
construction of N D.C.C. ? 14-09-09.7(3) to require such a
specific listing of "criteria” would be inconsistent with the
requirenents to liberally construe statutes with the intent to
provide a result capable of execution because there is no such
specific list and the statute does not direct the Departnent
to devel op such a list.
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support
cal cul at ed. The adm nistrative
which were considered and not
gui del i nes schedul e:

code defines several
considered in determning

75-02-04. 1- 09. Factors considered - Not
consi der ed.
1. The child support anount and the calculations
provided for wunder this chapter consider all
factors described or applied in this chapter,

except those described in subsection 2 and, in

addi ti on, consider:

a. The subsistence needs, work expenses, and
daily living expenses of the obligor; and

b. The income of the obligee, which is
reflected in a substantial nonetary and
nonnonetary contribution to the child's
basic care and needs by virtue of being a
cust odi al parent.

2. The child support guidelines schedule and the
cal cul ati ons provided for under this chapter do

not consi der:

a. The increased need in cases where support
for more than six children is sought in the
matter before the court;

b. The increased ability of an obligor, with a
mont hly  net incone which exceeds ten

t housand dol | ars,

to provide child support;

C. The increased educational costs voluntarily
incurred at private school s;

d. The increased needs of children wth
handi cappi ng conditions or chronic ill ness;

e. The increased needs of
and ol der;

f. The full cost of
t he obligee;

g. The value of the
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child care purchased by

i ncone tax exenption for

i ncludes any criteria showi ng how the guidelines were
factors
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supported children; and

h. The reduced ability of the obligor to
provide support due to travel expenses
incurred solely for the purpose of visiting
a child who is the subject of the order

O the eight factors specifically listed as not considered in
devel oping the child support guidelines schedule, the first
six relate to the need for increased child support based on
identified factual situations. The seventh factor considers
the benefit the obligor obtains by being able to claim the
child as an incone tax exenption. The eighth factor considers
the cost incurred in visiting the child. Consideration of all
of these factors, therefore, relate to the best interest of
the child - either increased child support or considering the
specific visitation costs in calculating the amunt of support
t he obligor can afford.

Evi dence showing that the guidelines do not establish the
correct anmount of child support mght denonstrate that the
particular fact situation before the court was not considered
when the guidelines schedul e was cal cul at ed. Thus, evidence
concerning the eight itens which the Departnent has identified
in N.D.  Admn. Code ? 75-02-04.1-09(2) as not having been
considered in calculating the «child support guidelines
schedule is relevant in determning whether the guidelines
schedule shows the correct anount of child support in a
specific situation.

The calculations regarding the ambunts shown in the child
support guidelines consider all factors described or applied
in N.D. Adm n. Code ch. 75-02-04.1 except for those described
in ND. Admn. Code ? 75-02-04.1-09(2). N. D. Admi n. Code ?
75-02-04.1-09(1). The 1993 amendment to N.D.C. C
?7 14-09-09.7(3) alters the analysis wused in rebutting the
gui deline amount from requiring a showing that factors not
considered by the guidelines will produce undue hardship in a
particular case to requiring a showing that, when applying
criteria established by the Departnent which take into
consideration the best interests of the child, the child
support amount set by the guidelines is not correct.
Therefore, any factors described or applied in N D Adm n.
Code ch. 75-02-04.1, both those considered and those not
considered in devel oping the guidelines, are relevant criteria
to apply when establishing that the child support guidelines
do not present the correct amount of <child support in a
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specific case. For exanple, facts which indicate the
subsi stence needs of the obligor are substantially higher than
average due to the obligor's nmedical condition, a factor under
? 75-02-04.1-09(1), mght be wused as evidence the child
support guidelines do not provide a correct amount in a
specific case.

Consequently, it is ny opinion that the factors identified as
not having been considered in developing the child support
gui del i nes schedul e under N.D. Adm n. Code ? 75-02-04.1-09(2)
may be included as criteria established by the Departnent
which take into consideration the best interests of the child
for purposes of being applied in a judicial determ nation that
a child support anmpunt established under the guidelines is not
the correct amount of child support.

- EFFECT -
This opinion is issued pursuant to N.D.C.C 7?7 54-12-01. |t
governs the actions of public officials until such tinme as the

guestion presented is decided by the courts.

Hei di Heit kamp
Attorney Genera

Assi st ed by: Edward E. Erickson
Assi stant Attorney General
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