STATE OF NORTH DAKOTA
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Dat e issued: November 18, 1993
Request ed by: Elaine Little, Di rector, North  Dakot a
Depart ment of Corrections and

Rehabilitation

- QUESTI ONS PRESENTED -
l.

Whet her the Departnment of Corrections and Rehabilitation's
collection of a nonthly supervision fee pursuant to N.D.C. C
? 54-23.3-04(16) from previously sentenced offenders on active
supervision is inpermssible as an ex post facto application
of the | aw.

VWhet her the Departnment of Corrections and Rehabilitation has
the authority to allow "comunity service" in |lieu of paynment
of the supervision fee inposed pursuant to N.D.C.C. ? 54-23. 3-
04(16).

- ATTORNEY GENERAL'S OPI NI ON -
l.

It is nmy opinion that the Departnment of Corrections and
Rehabilitation's <collection of a nonthly supervision fee
pur suant to N. D. C. C ? 54-23. 3-04(16) from previously
sentenced offenders on active supervision is not an ex post
facto application of the |aw.

It is my further opinion that the Departnment of Corrections
and Rehabilitation has the authority to allow "comunity

service" in lieu of paynment of the supervision fee inposed
pursuant to N.D.C.C. ? 54-23.3-04(16).
- ANALYSES -
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The 1993 Legislative Assenbly has given the Departnment of
Corrections and Rehabilitation the foll owi ng added powers and
duties as provided in N.D.C.C. ? 54-23.3-04(16):

To collect costs and fees from persons on
correctional supervi si on for t he supervi si on
services, contr ol devi ces, and pr ogr ans as
i npl emented by the departnment to assist in making
conmunity corrections an effective alternative to
i ncarceration. A person on active supervision is
presuned able to pay assessed fees wunless the
director, giving due consideration to the fiscal
obligations and resources of the probationer,
det erm nes ot herw se. A person with the ability to
pay assessed fees who refuses to pay nust be
returned to the court for a judicial determ nation.

The authority granted by N.D.C.C. ? 54-23.3-04(16) is to an
executive agency to collect costs and fees for services,
devices and prograns provided to persons on correctional
super vi si on. Offenders on correctional supervision are
assessed the costs and fees beginning with the effective date
of the statute. | aminforned that the fees do not vary based
on the severity of the crime for which the offender was
convicted but are assessed equally to all recei ving
correctional supervision or benefitting froma given comunity
program The fees are inposed regardless of the date of the
crime for which the offender was convicted or the date of

convi ction. The intent of these supervision fees is not to
puni sh, but for the legitimte governnental purpose which the
statute spells out: "to assist in  making community
corrections an effective alternative to incarceration.”

N.D.C.C. ? 54-23.3-04(16).

Article |, Section 18 of the North Dakota Constitution and
Article |, Section 10 of the United States Constitution
prohi bit ex post facto |aws. An ex post facto |aw has been

defined by the United States Supreme Court as:

1. Every law that makes an action done before the
passing of the law, and which was innocent when
done, crimnal; and punishes such action. 2. Every
| aw that aggravates a crine, or nmakes it greater
than it was, when commtted. 3. Every | aw that
changes the punishnment, and inflicts a greater
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puni shnment, than the |aw annexed to the crine, when
comm tted. 4. Every law that alters the |ega
rules of evidence and receives less, or different,
testinmony, than the law required at the tinme of the
conm ssion of the offense in order to convict the
of f ender.

Calder v, Bull, 1 US. 269, 273 (1798). The North Dakota
Supreme Court has adopted this definition when analyzing
whether a law or its application violates the constitutional
provi si ons agai nst ex post facto |aws. State v. Jensen, 333

N. W2d 686, 693-694 (N.D. 1983). See also State v, Haverluk,
432 N.wW2d 871 (N.D. 1988).

In a nore recent discussion of the constitutional ex post
facto prohibition the United States Suprene Court has said:

The ex post facto prohibition forbids the Congress
and the States to enact any law "which inposes a
puni shment for an act which was not punishable at
the time it was commtted; or inposes additional
puni shnment to that then prescribed.” Through this
prohibition, the Framers sought to assure that
| egislative Acts give fair warning of their effect
and permt individuals to rely on their neaning

until explicitly changed. The ban also restricts
governnmental power by restraining arbitrary and
potentially vindictive legislation. In accord wth

t hese purposes, our decisions prescribe that two
critical elenments nust be present for a crimnal or

penal law to be ex post facto: it nust Dbe
retrospective, that 1is, it nust apply to events
occurring before its enactnent, and it nmust

di sadvantage the offender affected by it.

Weaver v Graham 450 U. S. 24, 28-29 (1981)(citations
om tted).

In determ ning whether the inposition of extradition costs on
a defendant who was extradited prior to the statutory
amendnment aut horizing the collection of such costs constituted
an ex post facto law, the court in State v, Blair, 474 N W 2d
630 (Mh. Ct. App. 1991), |ooked to the purpose of the statute.

In holding that ordering the defendant to pay the extradition
costs was not an ex post facto application of the statute, the
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court relied on the fact that the purpose of the statute was
rei mbursement of the state rather than punishment of the
defendant. |d._ at 638. Li kewise, in State v, Dean, 743 P.2d
98 (Kan. Ct. App. 1987), the court held that extradition fees
as well as other court costs were not intended to penalize the
def endant but rather were intended to allocate the expenses
i ncurred.

As stated in N D.C. C ?54-23.3-04(16), the purpose of North
Dakota's inposition of correctional supervision fees is "to

assi st in maki ng communi ty corrections an effective
alternative to incarceration.”™ The charging of supervision
fees has been considered a proper correctional practice. An

Ari zona court observed:

To require a probationer to help defray the state's
costs of supervising his probation should be
beneficial in the rehabilitation of the defendant,
and such reinmbursenent into the probation fund wll
strengthen the crimnal justice systems ability to
finance its probation services. We find there is
not hi ng unconstitutional in the Arizona Legislature
enacting legislation that requires a financially
capabl e probationer to help defray the state's cost
of maintaining himwhile on probation.

State v, Mears, 654 P.2d 29, 32 (Ariz. Ct. App. 1982).

N. D. C. C. ?  54-23.3-04(16) allows the director of t he
Departnment to determ ne that a person on active supervision is
unable to pay the assessed fees based on consideration of the

fiscal obligations and resources of the probationer. Thus,
inability to pay the fees would not affect an offender's
opportunity to be placed on correctional super vi si on.
Further, any failure to pay the fees creates a civil liability
rather than a crimnal liability. The statute nmerely calls
for any probationer who can afford to pay but refuses to do so
to be returned to court for a judicial determnation. It does

not provide for the automatic revocation of probation if the
fees are not paid.

Since the costs and fees assessed pursuant to ND C C
? 54-23.3-04(16) are for the costs of providing the
supervi sion, devices and prograns by the Departnment and are
not inposed as a penalty or punishment for the crinme for which
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the offender was convicted, application of the nonthly
supervision fees to all offenders on active supervision on and
after the effective date of the legislation does not
constitute an ex post facto application of the statute.

The North Dakota Legislature has granted the Departnment of

Corrections and Rehabi litation extensi ve authority in
devel oping and admnistrating correctional prograns. The
director of the Departnment has been granted the power and
duty: "to devel op necessary prograns and services for adult

of f ender s, within |legislative appropriations, to

p}oVide for their treatnent and rehabilitation and to

recogni ze their special needs" [N.D.C.C. ? 54-23.3-04(3)], "to
establish policies and procedures necessary to carry out the

responsibilities of the departnent,"” [NND.C.C. ? 54-23.3-
04(5)], and "to promote the developnent of alternatives to
conventional incarceration for those offenders who can be

dealt with nore effectively in less restrictive, comunity-
based facilities and prograns" [N D.C.C. ? 54-23.3-04(10)].
N.D.C.C. ? 54-23.3-04(16) authorized the collection of costs
and fees by the Departnment "to assist in making community
corrections an effective alternative to incarceration.”

These statutory provisions grant the Depart nment br oad
authority to formulate policies and procedures to provide for
communi ty-based prograns that wll neet the offenders’
"speci al needs"” and contribute to their rehabilitation.

To be involved in a constructive "community service" activity
in lieu of paying the assessed supervision fee, when fiscal
circunstances require, should help the offender's self-inmage
and give the offender an experience in an aspect of society

t hat perhaps would otherw se be unavail abl e. This therefore
serves the Departnent's goals and objectives for the offender
The Departnent's "comrunity service" policy in lieu of

payment is not beyond the powers, duties, and responsibilities
granted the Departnent by the Legislature.

- EFFECT -
This opinion is issued pursuant to N.D.C.C 7?7 54-12-01. |t
governs the actions of public officials until such tinme as the

guestion presented is decided by the courts.

89



ATTORNEY GENERAL'S OPI NI ON 93-21
Novenmber 18, 1993

Hei di Heit kamp
Attorney Genera

Assi sted by: Bet h Angus Baunst ar k
Assi stant Attorney General

Edwi n F. Zuern
Assi stant Attorney General
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