STATE OF NORTH DAKOTA
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Dat e i1 ssued: August 11, 1993

Request ed by: M chel W Stefonow cz, Crosby City Attorney

- QUESTI ON PRESENTED -

Whether a honme rule city which has not <created a |job
devel opnent authority may give grants and nmake |oans to
private entities pursuant to an ordinance adopted under its
home rul e charter

- ATTORNEY GENERAL'S OPI NI ON -

It is nmy opinion that a honme rule city which has not created a
j ob devel opnent authority, mnmay engage in the enterprise of
giving grants and making |l oans to private entities pursuant to
an ordi nance adopted under its honme rule charter provided the
honme rule charter authorizes the home rule city to engage in
enterprises and the inplenenting ordinance, authorizing the
city to engage in the proposed enterprise, provides assurance
that the activity has a public purpose, details the manner of
i npl enenting the activity, and provides for supervisory
controls to ensure the public purpose is net.

- ANALYSI S -

Four legal sources are relevant to the determnation of
whet her a honme rule city may give grants or nake | oans: t he
North Dakota Constitution, North Dakota statutes, t he
particular honme rule city charter, and the particular honme
rule city ordinance. Article X, Section 18 of the North
Dakota Constitution permts "making | oans or giving credit

: [or making donations to private entities] in connection
with the <city's engaging in any perm ssible industry,
enterprise, or business, but not otherw se." i

' , 126 N.W2d 230, 237-38 (N.D. 1964). A city
that is not honme rule may neke |oans or give credit or make
donations to private entities if that particular activity is
aut horized by statute. Letter from Attorney General Heidi
Heitkamp to Walter M Lipp (April 12, 1993). That activity
may be conducted through city job developnent authorities
pursuant to N.D.C. C. ch. 40-57. 4.
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Home rule cities are authorized by the North Dakota
Constitution and statutes. N.D. Const. Art. VII, ? 6 and
N.D.C.C. ch 40-05.1. A honme rule city nmay be authorized in
its hone rule charter to "engage in any utility, business, or
enterprise permtted by the constitution or not prohibited by
statute.” N.D.C.C. ? 40-05.1-06(10). If a home rule city
wants to engage in an enterprise not authorized by statute, it
must have such authorization in its charter, and the proposed
enterprise nust be inplenented through an ordi nance. N.D.C C
?? 40-05. 1-06, 40-05.1-06(10).

The honme rule charter considered here is alnpbst identical to

N.D.C.C. ? 40-05. 1-06(10). It provides that the city nmay
"engage in any utility or enterprise pernmtted by the
constitution or not prohibited by statute . . ." No statute

prohibits a home rule city fromcreating a utlllty, busi ness,
or enterprise through which a city could nake grants or | oans
to private entities. Thus, under the home rule charter
considered here, a city may engage in an enterprise whereby
grants could be given and loans could be mde to private
entities if the charter is properly inplenmented through an
or di nance.

The meaning of the term "enterprise” in the home rule charter
must be consistent with its nmeaning in article X, section 18,
of the constitutional provision. Wrds in a statute or
constitutional provision should be given their common,
ordi nary neani ng. N.D.C.C. ?1-02-02, McCarney v, Mijier, 286
N.w2d 780 (N.D. 1979). The neaning of those words can al so
be attained from North Dakota Supreme Court opinions, Attorney
General opinions, and other statutes. N D.C.C ? 1-02-39(4).

"Enterprise" is generally defined as "[a]n undertaking, esp.
one of some scope, conplication, and risk." i
Heritage Dictionary, 456 (2d coll. ed. 1991). Interpretations
of the term "enterprise” by the North Dakota Suprenme Court,
the Legislature and the Attorney General are consistent with
the ordinary definition. A city engages in an enterprise, as
that termis used in Article X, Section 18 of the North Dakota
Constitution, when it |eases a sugar processing plant.
Gipentrog v, City of Wihpeton, 126 N.W2d 230 (N.D. 1964).
Housi ng finance progr ans are ent erpri ses. N. D. C. C.
77 54-17-01, 54-17-07.1 through 54-17-07.09. Educat i onal
assistance is an enterprise. 1981 N.D. Op. Att'y Gen. 53, 54,
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N.D.C.C. chs. 15-62.2, 15-62.3. "The investnent activities of
the Land Board concerning the coal severance tax trust fund .
. . constitute a |awful enterprise . . . ." 1992 N.D. Op.
Att'y Gen. 57, 63, N.D.C.C. 7?7 15-02-08, 15-03-04, 15-03-04.1
15-03-14 through 15-03-18, and 21-10-06. Historical pronotion
and historical work of a county is an enterprise. Letter from
Attorney General O son to Janes E. Sperry (March 7, 1973)
N.D.C.C. ch. 11-11. A city is engaging in an enterprise when
it enters into an urban renewal project. 1982 N.D. Op. Att'y
Gen. 74, 76, N.D.C.C. ch. 40-58.

G ven the foregoing authorities, it is nmy opinion the term
"enterprise” nmeans any activity which does not violate the
North Dakota Constitution or statutes and which is of sonme
scope, conplication, or risk. It is my further opinion that a
home rule city with proper authority in its charter can engage
in the enterprise of giving grants and nmaking loans if that
enterprise is properly inplenmented through an ordi nance.

The remai nder of this opinion addresses the requirenents of an
ordinance inplenenting the authority to engage in an
enterprise and whether the |anguage in section X of the
ordi nance neets those requirenents.

A city may not engage in an enterprise unless it is for a
public purpose. See Kelly v, Guy, 133 N.W2d 853 (N.D. 1965);
Eerch v, Housing Authority of Cass County, 59 N.W2d 849 (N.D.
1953); Green v, Frazier, 176 NW 11 (N.D. 1920); 1992 N.D

Op. Att'y Gen. 57. An ordi nance permtting a hone rule city
to engage in a particular enterprise nust provide for
supervisory controls to ensure that the public purpose is net.
See Kelly v, Guy, 133 N.W2d 853 (N.D. 1965).

Finally, the inplenmenting ordinance nust be sufficiently
detailed so that the public is properly informed of the

authority and limts of the enterprise, Litten v, City of
Eargo, 294 N.W2d 628, 634 (N D. 1980). When a city is
attempting to draft an ordinance to inplement a provision in
its home rule charter, it may be helpful to review other
statutes on the sane subject mtter. If the statutes are
sufficiently detailed to inform the public of the authority
and limts of the enterprise, then the city may choose to

pattern its ordinance after the statute. The particular terns
of the ordi nance need not be the same as those in the statute,

however. See City of Fargo v, Fahrlapnder, 199 N.W2d 30 (N.D.
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1972) (ordinance need not repeat exact |anguage of simlar
state statute to be valid).

In conclusion, it is my opinion that although it has not
created a job developnent authority, a home rule city may
engage in the enterprise of giving grants and making |oans to
private entities if the hone rule charter authorizes the hone
rule city to engage in enterprises and the inplenenting
or di nance: (1) authorizes the city to engage in the proposed
enterprise, (2) provides assurance that the activity has a
public purpose, (3) sufficiently details the manner of
i nplementing the activity, and (4) provides for supervisory
controls to ensure the public purpose is net.

Sections | through 11X of the ordinance inplenmenting the
charter considered here provides for and details matters
regarding a city sales and use tax. Section X provides:

Section X DEDI CATI ON OF TAX PROCEEDS

All revenues raised and collected under this article,
| ess admi nistrative expenses shall be dedicated to jobs
devel opnent, jobs retention, and capitol [sic] expenses
for the City. All revenues shall be placed in a separate
sal es and use tax fund.

The City Council shall establish a six nenber board, to
be known as the Sales Tax Board, to screen applications
for grants or loans from this fund. The City Council
shall retain veto power over any decision of the Sales
Tax Board within 30 days of any funding approval by said
Boar d.

This ordinance dedicates the sales and use tax revenues to
j obs devel opnent, jobs retention, and the city's capital
expenses. These are all public purposes. The 30-day veto
authority of the city council can be used to ensure that these
public purposes are net.

Section X of the ordinance does not contain sufficient detai

to inplenment the |anguage in the home rule charter. It does
not inform the public of the authority and limts of the
enterprise. In contrast, N.D.C.C. ch. 40-57.4 which provides
the statutory scheme for a city's economc devel opnment
authority provides sufficient detail. That chapter specifies
that the board of directors of a city job devel opnent
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authority are appointed and indicates the qualifications
necessary for appointnment. The term of the directors and to
what extent the directors wll be reinbursed 1is also
speci fi ed. N.D.C.C. ch. 40-57.4 also lists specifically the
powers of the city job devel opment authority, including the
power to nmake | oans and grants, to make and execute contracts,
and to sue and be sued.

The ordi nance consi dered here does not include these details.

The ordi nance nerely provides that the Sales Tax Board w ||
screen applications for grants or |loans and give or deny
fundi ng approval which is subject to veto by the City Council.

The specific powers of the Sales Tax Board, including any
limts on the power to make grants and |oans, are not
enunmerated. No nmention is made of who will set the guidelines
for the screening process, the ternms, or any limtations on

the grants or | oans.

It is nmy opinion that the ordinance considered here is not
sufficiently detailed to properly inform the public of its
scope. It is nmy further opinion that, although the city's
home rule charter includes the proper provisions and the
i npl ementing ordinance authorizes the proposed enterprise,
provi des assurance that there is a public purpose, and
provi des for supervisory controls to ensure the public purpose
is net, the city may not give grants or nmake | oans pursuant to
this ordinance because this ordinance does not sufficiently
detail the manner of inplenmenting the activity.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. ? 54-12-01. It
governs the actions of public officials until such tinme as the

guestion presented is decided by the courts.

Hei di Heit kamp
ATTORNEY GENERAL

Assi st ed by: Leah Ann Schnei der
Assi stant Attorney General

Rosell en M Sand
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Assi stant Attorney General

i fl
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