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Dat e i1 ssued: July 14, 1993

Request ed by: Jon F. Kroke
MVille City Attorney

- QUESTI ONS PRESENTED -
l.

Whether a city may construct, operate, and maintain a cable
tel evi sion system

Whether a city may finance a cable television system through a
loan from a |ocal bank, securing the loan with the revenues
derived from the operation of the cable television system and
the assets of the system acquired with npbneys received under
t he | oan.

Whether a city may use profits froma cable tel evision system
over and above those dedicated to pay the costs of mmintaining
and operating the system and any obligation of the cable
tel evision system for general governnent purposes.

- ATTORNEY GENERAL'S OPI NI ONS -

It is my opinion that a city may construct, operate, and
mai ntain a cable tel evision system

1.
It is further my opinion that a city may finance a cable
television system through a loan from a |ocal bank, securing
the loan with the revenues derived from the operation of the

cable television system and the assets of the system acquired
wi th noneys received under the | oan.

It is further ny opinion that a city may use profits from a
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cable television system over and above those dedicated to pay
the costs of mintaining and operating the system and any
obligation of the <cable television system for genera
gover nnent purposes.

- ANALYSES -
l.

The cable television industry is extensively regulated by the
federal governnent. See 47 U.S.C. ? 521 et seq. Under 47
US. C ?533(e), a state or franchising authority, with sone
editorial restrictions, my mintain an ownership interest in
a cable system However, the authority for a state or its
political subdivisions to maintain an ownership interest in a
cable television system nust initially arise under state |aw.

See
Haven, 784 F.Supp. 203 (E.D. Pa. 1992).

In North Dakota, there is no statute which specifically
addresses a city's authority to own and operate a cable

t el evi si on system However, N. D. C. C. ? 40-05-01(57)
authorizes ~cities to "grant franchises or privileges to
persons, associ ati ons, or corporations.” This office

previously concluded that this provision authorizes a city to
grant itself a cable television franchise, thereby enabling
the city to own and operate its own cable television system
Letter from Attorney General Nicholas J. Spaeth to City
Attorney David M \Wheelihan (Oct. 22, 1985). N.D.C.C. ? 40-
05-01(72) further provides that a city nmay "construct and
mai ntain relay and booster towers for the inproved reception
of educational and entertainnment television prograns.” The
apparent purpose behind this provision is to allow a city to
help its citizens better receive educational and entertainment
tel evision prograns. The operation of a cable television
system woul d further this objective.

G ven the above, it is ny opinion that a city may construct,
operate, and maintain a cable television system

(I
There are no state laws that specifically apply to the manner
in which a city my finance a cable television system

Specific laws exist regarding the financing of rmunicipal
utilities, nmunicipal steam heating authorities, nmunicipal
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power agencies, nunicipal pipe line authorities, and nuni ci pal

parking authorities. See N.D.C.C. chs. 40-33, 40-33.1,
40-33.2, 40-33.3, and 40-61, respectively. None of these
chapters apply to the financing of a cable television system

however . The Municipal Industrial Developnment Act, N D.C C
ch. 40-57, would not apply to financing a cable television
system operated by the city, because that chapter specifically

prohibits any project under that chapter being by a
muni ci pality. N.D.C.C. ? 40-57-03. Further, the cable
tel evision system cannot be financed through the issuance of
revenue bonds pursuant to N.D.C.C. ch. 40-35. See Letter from
Attorney General Nicholas Spaeth to City Attorney David M
VWheel i han (Jan. 24, 1986); N.D.C.C. ? 40-35-02.

However, a city has the general authority to borrow noney.

N.D.C.C. ? 40-05-01(2). In construing this provision, the
Nort h Dakota Supreme Court has sai d:

In our Vi ew, N. D. C. C. ? 40-05-01(2) general ly
authorizes a nunicipal governing body to control
muni ci pal finances, pay its debts and expenses,
contract debts and borrow noney, and to control
muni ci pal property. Section 40- 05-01(5)
specifically authorizes the borrowing of noney by
i ssuing bonds in accordance with N.D.C.C. title 21

Subsection 5 does not provide the exclusive nethod
of borrowing noney, but specifies one nethod of
exercising the borrowng authority granted in
subsection 2, particularly when general t axi ng
powers are obligated.”

Haugland v. City of Bismarck, 429 N.W2d 449, 453 (N.D. 1988).

When it is determned that a nmunicipality has a particular
power, and the manner and neans of exercising that power is
not prescribed by the Legislature, it 1is left to the
di scretion of nunicipal authorities to determne, wthin a
range of reasonabl eness, the manner and neans of exercising
t hat power. lang v. City of Cavalier, 228 N.W 819, 822
(N.D. 1930); Haugland, at 453-454.

If a city finances a cable television system through a | oan
froma | ocal bank, securing the loan with the revenues derived
from the operation of the cable television system and the
assets of the system acquired with noneys received under the
| oan, no general obligation of the city would be incurred
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Only the system s assets would be at risk. See Lang v. City
of Cavalier, 228 N.W2d 819 (N.D. 1930).

Therefore, it is nmy opinion that a city may finance a cable
tel evision system through a loan from a |ocal bank, securing
the loan with the revenues derived from the operation of the
cable television system and the assets of the system acquired
wi th noneys received under the | oan.

When it is determned that a nmunicipality has a particular
power, and the manner and neans of exercising that power is
not prescribed by the Legislature, it 1is left to the
di scretion of nmunicipal authorities to determne, wthin a
range of reasonabl eness, the manner and neans of exercising
t hat power . See Lang, 228 N.W at 822; Haugland, 429 N W 2d
at 453-454. It has already been determned that a city has
the authority to construct, operate, and nmaintain a cable
tel evision system A result of that operation my be that

revenues exceed expenses. State |law does not address the
manner in which profits derived from the operation of a cable
tel evision system my be used. Therefore, as long as the

necessary anmount of revenue is used in accordance with the
terms of the |oan, the balance of the profits my be used by
the city at its discretion, bearing in mnd the potential need
for reserves for replacenent and any limtations on the use of
other city revenues.

Therefore, it is my opinion that a city may use profits froma
cabl e tel evision system over and above those dedicated to pay
the costs of mintaining and operating the system and any
obligation of the <cable television system for genera
gover nment purposes.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. ? 54-12-01. It
governs the actions of public officials until such tinme as the

guestions presented are decided by the courts.
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Hei di Heit kamp
ATTORNEY GENERAL

Assi sted by: Leah Ann Schnei der
Assi stant Attorney General
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